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GROUND LEASE AGREEMENT 

(Downtown Bonita Project – Bonita Springs, Florida) 

THIS GROUND LEASE AGREEMENT (this "Lease") is made and entered into by and between 

the City of Bonita Springs, a municipal corporation of the State of Florida ("Landlord"), BARRON 

COLLIER DT BONITA, Downtown Bonita LLC, a ________ Delaware limited liability company 

("Tenant"). 

W I T N E S S E T H: 

WHEREAS, Landlord is the owner of the real property described in Exhibit "A", attached hereto 

which is located in downtown Bonita Springs, Florida (the "Entire Development"), which Entire Development 

consists of both: (a) "Tenant's Parcel" that is leased to Tenant as more particularly described below, and (b) the 

"Public Use Lands" (defined below) which is the portion of the Entire Development being retained by Landlord 

as more particularly described below; and 

WHEREAS, subject to the terms and conditions hereof, Landlord and Tenant have agreed upon certain 

planned improvements to be constructed on the Entire Development, as generally depicted on the conceptual 

site plan attached hereto as Exhibit "B" (the "Conceptual Site Plan"); and 

WHEREAS, Landlord desires to lease to Tenant a portion of the Entire Development which is 

described or otherwise depicted in Exhibit "C", attached hereto to be developed by Tenant into a mixed use 

project (the "Tenant's Parcel"), and 

WHEREAS, Landlord will retain that portion of the Entire Development described or otherwise 

depicted in Exhibit "C", attached hereto, for use by Landlord and members of the public for a public park as 

more particularly described in this Lease (the "Public Use Lands"); and 

WHEREAS, Landlord and Tenant desire to enter into this Lease for the purpose of establishing their 

respective rights and obligations under which Tenant may design, develop, construct and operate a mixed-use 

project on the Premises consisting of residential multi-family buildings as well as commercial buildings, and 

related improvements and amenities (including parking lots to serve such buildings) ("Tenant's Mixed Use 

Project"); and 

WHEREAS, subject to the terms and conditions hereof, Tenant will also cause certain improvements 

to be made to the Public Use Lands for the purpose of converting such lands into public city parks located on 

the north and south banks of the Imperial River, as more particularly described herein. 

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein and for 

other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged and 

confessed, Landlord and Tenant agree as follows: 

ARTICLE I 

CERTAIN DEFINED TERMS 

Section 1.1. Certain Definitions. In addition to other terms defined in this Lease, for all 

purposes of this Lease: 
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(a) "Additional Rent" means any and all amounts other than Base Rent payable by 

Tenant to Landlord as required under this Lease including, without limitation, Percentage 

Rent, the Impositions, sales taxes on Rent, late charges, and all other payments and charges 

payable by Tenant hereunder or arising from Tenant’s use of the Premises. 

(b) "Affiliate" means any Person that, directly or indirectly, owns or Controls, is 

owned or Controlled by, or is under common ownership or Control with the Person in 

question. As used in the preceding sentence, a Person shall be deemed to own another 

Person if it holds legal or equitable title to more than fifty percent (50%) or more of the 

common stock, partnership interests, limited partnership interests, membership interests or 

other ownership interests of such other Person. 

(c) "Association" or "Maintenance Association" shall be as defined in the REA. 

(d) "Base Rent" shall be as defined in Section 4.1 below. 

(e) "Calendar Year" shall mean and refer to the period of time commencing on 

January 1st and ending on December 31st of such year. 

(f) "City Parking Spaces" are defined in Section 6.3, below. 

(g) "Conceptual Site Plan" is defined in the "whereas" clauses, above. 

(h) "Control" (including the correlates of "Controlled" and "Controlling") means, 

with respect to any Person, (i) ownership directly or indirectly of more than fifty percent 

(50%) of all equity interests in such Person, (ii) the possession, directly or indirectly 

(including through one or more intermediaries), of the power to direct or cause the direction 

of the management and policies of the specified Person, through the ownership or control 

of voting securities, partnership interests or other equity interests, by contract or otherwise, 

or (iii) the power (exercised directly or through one or more subsidiaries) with respect to 

the Premises, to make all material property related management decisions in the ordinary 

course of business (subject to such authority as has been delegated to a property manager 

under a management agreement meeting the requirements of applicable loan documents) 

and to veto all other decisions. 

(i) "County" means Lee County, Florida. 

(j) "CPI" means the Consumer Price Index for All Urban Consumers (all 

items index) for Cape Coral-Fort Myers as published by the United States Bureau of Labor 

Statistics of the U.S. Department of Labor, (CPI-U) (Base: 1982-84 = 100), or any most 

recently published successor index thereto, before seasonal adjustments. If the CPI is 

converted to a different standard reference base or otherwise revised, then the 

determination of adjustments provided for herein shall be made with the use of such 

conversion factor, formula or table for converting the CPI as may be published by the 

Bureau of Labor Statistics or, if said Bureau shall not publish the same, then with the use 

of such conversion factor, formula or table as may be published by Prentice-Hall, Inc., or 

any other nationally recognized publisher of similar statistical information. If the CPI 

ceases to be published, and there is no successor thereto, then such other index as Landlord 

and Tenant agree upon in writing shall be substituted for the CPI. 
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(k) "CPI Adjustment" means, as of the month of April of each year, the percentage 

increase or decrease, if any, of the CPI for the month of April of the previous Calendar 

year. Any reference to a CPI Adjustment required in this Lease shall commence at the 

beginning of the second full Calendar year of the Term of this Lease year. 

(l) "Debtor Relief Laws" means the Bankruptcy Code of the United States, as 

amended, and all other applicable liquidation, conservatorship, bankruptcy, moratorium, 

rearrangement, receivership, insolvency, reorganization, or similar debtor relief Laws from 

time to time in effect affecting the rights of creditors generally. 

(m) "Default Rate" shall mean an interest rate of twelve percent (12%) per annum. 

(n) "Delivery Date" shall mean and refer to the date that Tenant notifies Landlord, in 

writing, that Tenant has obtained all Entitlements required (or desired) by Tenant for the 

development and improvement of the Premises and Public Use Lands in accordance with 

the terms of this Lease. 

(o) "Due Diligence Period" means the period of ninety (90) days commencing on the 

Effective Date. 

(p) "Effective Date" shall mean and refer to the date that the LAST of the following 

occurs (1) this Lease has been approved by the City Council of the Landlord and any 

applicable Governmental Authority that is required for the Lease to be binding and 

enforceable, (2) this Lease has been executed and delivered by Landlord, and (3) this Lease 

has been executed and delivered by Tenant. Upon the request of Landlord or Tenant, the 

parties hereto shall execute a supplement to this Lease for the purpose of confirming the 

Effective Date. 

(q) "Entire Development Improvements" shall mean and refer to those 

improvements that Tenant is making to the Entire Development which includes both 

Tenant's Mixed Use Project Improvements and the Park Improvements. 

(r) "Entitlement Period" shall mean and refer to the period of time commencing upon 

the expiration of the Due Diligence Period and ending on the Outside Entitlement Date (as 

defined in Section 3.2, below). 

(s) "Force Majeure Event" means any one or more of the following that delays or 

prevents a party from performing an obligation under this Lease: (a) a natural catastrophe 

such as a flood, an earthquake, a tidal wave, a volcanic eruption, a tornado, a hurricane, a 

named tropical storm, (b) acts of war, terrorism, (c) labor strikes or lockouts, (d) civil 

commotions, (e) any moratorium on the issuance by any applicable governmental authority 

of any licenses, permits or other governmental approvals required by Landlord or Tenant 

to perform Landlord’s Work or Tenant’s Work, (f) documented supply chain disruptions 

and delays beyond the reasonable control and foreseeability of the performing party, and 

(g) any public health crisis including, but not limited to, pandemics (including without 

limitation, COVID-19) and epidemics where Tenant or Landlord is not permitted (or is 

materially impacted) by applicable Laws to perform its work or perform its obligations 

under this Lease. For the avoidance of doubt, a financial inability to perform is not a Force 

Majeure Event. Except for the payment of sums of money due from one party to the other, 

if either party hereto shall be delayed or prevented from the performance of any act required 
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hereunder by reason of a Force Majeure Event (a "Force Majeure Delay"), the 

performance of such act shall be excused for the period of the Force Majeure Delay and 

the period for the performance of such act shall be extended for a period equal to the period 

of such Force Majeure Delay; provided, however, the party so delayed or prevented from 

performing shall exercise good faith efforts to remedy any such cause of delay or cause 

preventing performance. Notwithstanding the foregoing, (y) if any act required for the 

completion of Tenant’s Work (including without limitation, performance of Tenant’s Work 
and obtaining permits and government approvals for the same) is delayed due to a Force 

Majeure Event, such act shall not be excused for any period of the delay that would have 

likely been reduced had the party claiming the Force Majeure Event been diligently 

pursuing such act prior to the Force Majeure Event; and (z) if Landlord or Tenant fails to 

notify the other of the occurrence of a Force Majeure Event that would entitle it to relief of 

some nature under this Lease within fifteen (15) days after Landlord or Tenant, as 

applicable, has actual knowledge of the occurrence of such Force Majeure Event, then 

Landlord or Tenant, as applicable, shall only be entitled to claim the benefit of such Force 

Majeure Event with respect to any days of Force Majeure Delay that occur after Landlord 

or Tenant, as applicable, notifies the other of the occurrence of such Force Majeure Event. 

Any party claiming Force Majeure Delay shall as soon as reasonably determinable, to the 

extent the end date of the Force Majeure Delay is undetermined at the time notice is given, 

provide an additional notice to Landlord or Tenant, as applicable, of the date that the Force 

Majeure Delay has ended or is anticipated to end. 

(t) "Governmental Authority" means the Landlord, the County and any other state, 

city, district or municipal governmental agency having authority over the development, 

construction and/or ownership and operations of the Entire Development Improvements. 

(u) "Gross Revenue" means: (i) the actual rent received by Tenant from subtenants, 

licensees, and other occupants (collectively, "occupants") of the office, retail and other 

commercial areas of the Premises including any base rent and percentage rent received 

from such occupants, (ii) the actual rent received by Tenant from the lessees of the 

apartments on the Premises, and (iii) the actual occupancy fees, license fees and other 

amounts received by Tenant with respect to the Premises that arise from the use or 

enjoyment of all or any portion of the Premises, including, without limitation, revenue 

received by Tenant for parking spaces, use of indoor or outdoor venues, the rental or 

licensing of signs and advertising space. 

Notwithstanding anything to the contrary, "Gross Revenue" shall exclude all of the 

following: (a) loan proceeds received by Tenant and pertaining to any loans obtained by 

Tenant whether or not secured by Tenant’s leasehold interest in the Premises; (b) proceeds 

received by Tenant and arising out of the sale, assignment or transfer of the Tenant’s 
leasehold interest in the Premises (or any part thereof), or received in connection with a 

sale, or assignment, or transfer of all or a portion of Tenant's Mixed Use Project, or the 

sale, assignment, or transfer of any ownership interest (beneficial or otherwise) in and to 

the Tenant entity or any of its partners or members or in Tenant's Mixed Use Project; (c) 

payments made to Tenant from any sub-tenant or licensee of the commercial, office, retail 

and residential components of the Tenant's Mixed Use Project to the extent that such 

payments are for reimbursement of "pass-thru" expenses such as utilities, taxes, insurance, 

association assessments, costs, dues, expenses, and other operating and maintenance costs 

typically paid to landlords by commercial, office, retail and residential tenants under 

"triple-net" or under other commercial leases (collectively, "Pass Through Expenses"); 

(d) those items listed on Exhibit "H"; (e) any and all insurance payments, receipts, proceeds 

4 

66819265;3 

/40354/2- DROONEY - DRAFT#48631550 v1 

10/17/22 



     

  

 

 
 

 

         

          

        

         

           

         

         

          

        

         

       

               

      

         

   

          

       

          

     

          

    

           

          

  

        

  

       

   

      

      

              

     

         

           

  

      

         

           

     

   

      

         

       

         

        

            

         

          

         

          

       

and deductibles received by Tenant; (f) monies collected by Tenant from any occupant or 

from any other third party and pertaining to a reimbursement to Tenant of costs and 

damages incurred by Tenant and pertaining to property damage, general liability, or other 

damages or liabilities incurred by Tenant and reimbursable (under applicable law) to 

Tenant by the applicable sub-tenant or other third party; (g) termination fees paid in 

connection with a lease, sublease, license or other agreement; (h) receipt of payments for 

repairs or other work that was occasioned by fire, windstorm; (i) payments received with 

respect to insurance or condemnation proceeds; (j) any revenue, income or other amounts 

received by sub-tenants, licensees, or sub-licensees of Tenant but not payable to Tenant 

under the respective sub-lease or sub-license agreement. [For example, if a sub-tenant of a 

commercial building in the Premises has gross revenue (from such sub-tenant’s business 
operations at such building) of $500,000 in a Calendar Year, but such sub-tenant only pays 

Tenant $100,000 in ‘base rent’ per year (plus Pass Through Expenses), then only the 
$100,000 in base rent paid by such sub-tenant to Tenant for such Calendar Year shall be 

included in Tenant’s Gross Revenue for such Calendar Year (and the gross revenue of the 

subtenant and the Pass Through Expenses shall not be included in Tenant's Gross 

Revenue); (k) sales, excise, luxury, value added or similar taxes imposed upon any Rent 

by any Governmental Authority and collected by Tenant and paid out by Tenant to such 

Governmental Authorities; (l) receipts from vending machines on the Premises utilized by 

Tenant’s employees; (m) amounts paid by Landlord or paid any other party to Tenant or to 

the Association to maintain, repair or operate the Premises or the Entire Development and 

any portion thereof; (n) bad debts for any occupants, but in the event of recovery of any 

portion thereof, such recovery shall be added to Gross Revenue in the year of recovery to 

the extent any such amounts have been deducted or excluded hereunder and are otherwise 

defined as Gross Revenue; (o) all parcel post, freight, express or delivery charges collected 

from occupants; (p) the amounts of any deposits made by customers to customer accounts 

(including checking or savings accounts, brokerage accounts, and credit or debit card 

accounts) at any ATM or similar equipment that may accept deposits within the Premises; 

(q) receipts and fees from or with respect to stamp machines, ATM machines, wherever 

located; (r) security deposits and advance rents paid by any tenant, subtenant, licensee or 

other occupant, unless and until applied to the amount of rent owed to Tenant; (s) fees or 

other charges that are collected by Tenant for parking passes, access cards and the like; (t) 

fees, charges, costs, or other collections from tenants, subtenants, licensees or other 

occupants whether or not called "Rent" under an occupancy agreement if reasonably 

attributable to the management, repair, maintenance, and operation of Tenant's Mixed Use 

Project; (u) fees, charges, costs, or other collections from tenants, subtenants, licensees or 

other occupants whether or not called "Rent" under an occupancy agreement if intended to 

reimburse Tenant for the cost (in whole or part) of providing a service or utilities (including 

taxes and other charges incurred in connection therewith) such as water, power, gas, sewer, 

waste disposal, telephone, cable/internet, fuel, supplies, equipment, tools, materials, 

janitorial, fees to monitor construction, overtime air conditioning or heating charges, waste 

and refuse disposal, window cleaning, reimbursement of work being performed by Tenant 

on behalf of an occupant, payment for the costs of engineers and other consultants for 

review of all plans, specifications and working drawings; (v) attorneys' fees and costs or 

costs to obtain an estoppel, non-disturbance agreement, or similar document paid by an 

occupant; (x) receipt of payments of any other amount which Tenant may spend or become 

obligated to spend by reason of an occupant's default or to compensate Tenant for any other 

loss or damage which Tenant may suffer by reason of Tenant’s default hereunder, 
including, without limitation, late fees, interest, costs, and attorneys’ fees paid by such 
occupant to Tenant following a default by an occupant; (y) property management fees, 

other administrative fees paid to Tenant or to the Association together with any other 
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payments made under the REA for management and operation of the Entire Development, 

the Premises, or any portion thereof; and (z) payments to Tenant from any Governmental 

Authority in connection with a program similar to the paycheck protection program that 

was instituted in connection with the Covid-19 virus.  

(vu) "Landlord Delay" shall mean any delay or delays in substantial completion of 

Tenant's construction obligations, repair obligations or Tenant's compliance with other 

obligations under this Lease to the extent caused by: (i) a failure by Landlord to meet a 

deadline set forth in this Lease (other than by reason of a Tenant Delay, casualty, or a Force 

Majeure Event), (ii) the interference or misconduct of Landlord, its employees, agents or 

contractors, or others acting for or on behalf of Landlord, (iii) Concealed or Unknown 

Conditions, (iv) Change Orders, (v) a Change in Title, or (vi) any failure of Landlord to 

cooperate with Tenant in connection with Tenant’s Work as well as securing the issuance 

of the Entitlements as required under the Lease; provided however, that there shall not be 

a Landlord Delay unless and until Tenant provides Landlord with written notice of the 

event causing such delay and Tenant provides Landlord with an opportunity to cure such 

delay within five (5) business days of Landlord's receipt of such notice. 

(v)(w) "Laws" means any federal, state or local constitution, statute, code, ordinance, 

regulation, judicial or administrative decision or other rule of law. 

(w)(x) "Legal Requirement" or "Legal Requirements" means, as the case may be, any 

one or more of all present and future Laws, codes, ordinances, orders, judgments, decrees, 

injunctions, rules, regulations and requirements, even if unforeseen or extraordinary, of 

every duly constituted governmental authority or agency (but excluding those which by 

their terms are not applicable to and do not impose any obligation on Tenant, Landlord or 

the "Premises" (as hereinafter defined)), as the same may be amended from time to time, 

even if compliance therewith: (i) necessitates structural changes or improvements 

(including changes required to comply with the "Americans with Disabilities Act" or 

related federal or state legislation) or results in interference with the use or enjoyment of 

the Premises, or (ii) requires Tenant to carry insurance other than as required by the 

provisions of this Lease. 

(x)(y) "Leasehold Mortgagee" means the holder or holders from time to time of one or 

more promissory notes executed by Tenant evidencing a loan payable to the order of the 

holder thereof and secured by a deed of trust or mortgage and security agreement 

encumbering all of Tenant’s leasehold estate and right, title and interest of Tenant pursuant 
to this Lease (such encumbrance, a "Leasehold Mortgage"). 

(y)(z) "North City Park Parcel" shall mean and refer to the portion of the Public Use 

Lands located on the north side of the Imperial River.  

(z)(aa) "Park Improvements" shall mean and refer to the improvements that Tenant will 

make (or cause to be made) to the North City Park Parcel and South City Park Parcel, as 

generally described herein and in the Renderings, subject to the terms and conditions 

hereof. 

(aa)(bb)"Park Improvement Costs" shall mean and refer to all costs and expenses 

incurred by or on behalf of the Tenant with respect to: (a) designing, engineering permitting 

and constructing the Park Improvements and the City Parking Spaces, (b) the cost of 

permits, approvals, impact fees and other fees paid by Tenant with respect to the Park 
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Improvements and the City Parking Spaces, and (c) the actual, reasonable cost of an 

environmental insurance policy if obtained by Tenant in Tenant's sole discretion in 

connection with this Lease, and the deductibles, if paid by Tenant in connection with a 

claim on such policy. 

(bb)(cc)"Park Maintenance Costs" shall mean and refer to all costs and expenses incurred 

by the Association and/or the Landlord during the Term of this Lease in owning, 

maintaining, repairing, replacing, altering, managing, and operating the North City Park 

Parcel, South City Park Parcel, any Park Improvements located thereon, and any additional 

improvements that may be constructed thereon from time to time in accordance with this 

Lease. In addition, the costs and expenses of owning, maintaining, repairing, replacing, 

altering, managing and operating the City Parking Spaces shall also be included in Park 

Maintenance Costs, including, but not limited to, all costs for (a) utilities, (b) supplies, (c) 

insurance maintained by Landlord and/or the Association (including but not limited to, 

public liability and property damage, flood, windstorm, and/or fire and extended coverage), 

(d) services of independent contractors, (e) compensation (including employment taxes and 

fringe benefits) of all persons who perform regular duties connected with the day-to-day 

management, operations, maintenance, repair and overhaul of the North City Park Parcel, 

South City Park Parcel, any Park Improvements, including, without limitation, office 

personnel, engineers, janitors, painters, floor waxers, window washers, parking attendants, 

watchmen and gardeners, (f) management of the North City Park Parcel, South City Park 

Parcel, any Park Improvements or any portion of it, (g) rental expenses for personal 

property used in the management, maintenance, operation and repair of the North City Park 

Parcel, South City Park Parcel, any Park Improvements, (h) performance of, or any costs 

incurred or allocated to the North City Park Parcel, South City Park Parcel, any Park 

Improvements in connection with any declarations relating to a condominium association 

or other property owner's association, reciprocal easement agreements, or covenants, 

conditions, and restrictions, and (i) the costs of any capital improvements made to the North 

City Park Parcel, South City Park Parcel, any Park Improvements after the date of the 

Lease. However, for the avoidance of doubt, "Park Maintenance Costs" shall NOT include 

the costs incurred by the Tenant in the initial design and initial construction of the Park 

Improvements and City Parking Spaces. 

(cc)(dd) "Park Parcels" shall mean and refer to the North City Park Parcel and South 

City Park Parcel. The Park Parcels comprise the entirety of the Public Use Lands. 

(dd)(ee)"Percentage Rent" shall be determined in accordance with Section 4 below.  

(ee)(ff) "Permitted Encumbrances" shall mean only those certain covenants, restrictions, 

reservations, liens, conditions, encroachments, easements, encumbrances and other matters 

of title that affect the Premises on Exhibit "G", or as otherwise mutually agreed to in 

writing between the parties during the Due Diligence Period. 

(ff)(gg) "Person" shall mean any person, corporation, limited liability company, 

partnership (general or limited), joint venture, association, trust, governmental entity or 

other business entity or organization. 

(gg)(hh) "Plans" shall have the meaning given to such term in Section 5.1 

of this Lease. 
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(hh)(ii) "Premises" shall mean and refer to the land comprising Tenant's Parcel, the 

Tenant's Mixed Use Project Improvements, together with all rights, privileges, easements, 

and appurtenances pertaining thereto or referenced in this Lease including, without 

limitation, Tenant’s easement rights under the REA. For the avoidance of doubt, the 

"Premises" and "Tenant's Parcel" do NOT include the Public Use Lands. 

(ii)(jj) "Preliminary Parking Plan" shall mean and refer to the conceptual parking plan 

attached hereto as Exhibit "D", which depicts the general proposed location and 

configuration of certain parking spaces and parking lot improvements to be made to 

Tenant's Parcel and the Public Use Lands. 

(jj)(kk) "Tenant's Mixed Use Project Improvements" means the building, structures, 

fixtures, parking areas, and other improvements, which may be constructed from time to 

time on the Premises by Tenant, including, without limitation, residential apartment 

buildings containing up to one hundred and twenty (120) units, plus commercial buildings 

that will contain up to ten thousand (10,000) square feet of restaurant, retail, quasi-retail, 

and/or support space. For the avoidance of doubt, Tenant's Mixed Use Project 

Improvements do not include any improvements made on the Public Use Lands. 

(kk)(ll) "Public Use Lands" shall be as defined in the "whereas" clauses, above. 

(ll)(mm) "REA" shall be as defined in Section 8.2, below. 

(mm)(nn) "Renderings" shall mean and refer to the conceptual renderings for the 

Entire Development, as reflected on Exhibit "E", attached hereto, which are hereby 

conceptually accepted by Landlord. 

(nn)(oo) "Rent" means Base Rent, Percentage Rent, and Additional Rent. 

(oo)(pp) "Rent Commencement Date" shall mean and refer to the earlier of: (i) 

the date that a temporary certificate of occupancy that allows Tenant to open and operate 

its business in Tenant's Mixed Use Project Improvements, (ii) a final certificate of 

occupancy or its equivalent is issued for any portion of the Tenant's Mixed Use Project 

Improvements, or (iii) three (3) years from the end of the Due Diligence Period, subject to 

extension for Force Majeure Events, Landlord Delays, and casualty. Upon the request of 

either party, Landlord and Tenant shall confirm to the other, in writing, the specific Rent 

Commencement Date. 

(pp)(qq) "Rent Credit Cap" shall mean an amount equal to One Million Nine 

Hundred Thousand Dollars ($1,900,000.00), plus the cost of any Change Orders entered 

into under section 5.3(g), below. 

(qq)(rr) "South City Park Parcel" shall mean and refer to the portion of the Public Use 

Lands located on the south side of the Imperial River. 

(rr) "Tenant Delay" shall mean any delay or delays in substantial completion of 

Landlord's construction or repair obligations under this Lease to the extent due to: (a) 

Tenant's failure to comply with the approval deadlines for Tenant's Plans that are 

specifically set forth in this Lease, or (b) Tenant's changes and requested changes to 

Tenant's Plans after approval thereof by Landlord except to the extent such changes are 

required by the applicable Governmental Authority; provided however, that there shall not 
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be a Tenant Delay unless and until Landlord provides Tenant with written notice of the 

event causing such delay and Landlord provides Tenant with an opportunity to cure such 

delay within five (5) business days of Tenant's receipt of such notice. 

(ss) "Tenant’s Work" shall mean and refer to the design and construction of the 

Tenant's Mixed Use Project Improvements and the Park Improvements. 

EXHIBITS: 

A Entire Development Legal Description 

B Conceptual Site Plan 

Tenant's Parcel and Public Use Lands 

D Preliminary Parking Plan 

E Renderings 

F REA Core Concepts 

G Permitted Title Encumbrances 

H Gross Revenue Exclusions 

I Base Rent Example 

ARTICLE II 

GRANT AND TERM OF LEASE 

Section 2.1. Leasing Clause. Subject to the terms and conditions contained in this Lease, 

Landlord hereby leases, demises and lets to Tenant and Tenant hereby takes and leases from Landlord the 

Premises. 

Section 2.2. Term of Lease. Subject to the provisions hereof, Tenant shall have and hold the 

Premises for a term ("Term") commencing on the Effective Date and ending on the ninety-ninety (99th) 

annual anniversary of the Effective Date (the "Expiration Date"), unless earlier terminated as provided 

herein. 

ARTICLE III 

DUE DILIGENCE/ENTITLEMENT PERIOD/PERMITTING/FINANCING PERIOD 

Section 3.1 Due Diligence. 

(a) Landlord hereby agrees to deliver, within ten (10) days after the Effective Date, (via an 

online drop-box) to Tenant all topographical, engineering, environmental and other studies, surveys, 

engineering plans, development agreements, licenses, permits, plans, existing title commitments and other 

like materials with regard to the Entire Development, in Landlord’s possession or reasonable control 

(however, Landlord shall not be required to provide Tenant with any financial pro formas of Landlord). 
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(b) During the Due Diligence Period and the Entitlement Period, Tenant may make such 

surveys, inspections and tests of and/or reports and other documents concerning the Entire Development as 

Tenant may reasonably desire, with such activities being conducted by Tenant, at Tenant’s sole cost and 

expense. Because Tenant is not entitled to possession of the Premises until the Delivery Date, Tenant agrees 

that Tenant shall notify Landlord no less than one (1) business day in advance (which notice may be telephonic 

or by email) of any on-site tests or inspections so that Landlord can authorize Tenant’s inspectors, as agents of 
Landlord, to access the Premises for such on-site tests and inspections, including, without limitation, having 

borings, hydrologic, environmental, soils and other pre-development studies, analyses and/or tests undertaken 

by Tenant’s agents, employees and/or contractors (collectively, the "Inspections"). Provided, however, that 

any intrusive tests and/or inspections shall be subject to the Landlord’s prior written approval, to be granted or 
withheld in Landlord’s sole discretion, as to the nature and scope thereof. All persons accessing the Premises 

to conduct tests and inspections shall be required to provide evidence of comprehensive liability insurance in 

an amount of not less than $2,000,000 per occurrence and $4,000,000 in the aggregate, together with property 

damage of not less than $2,000,000 and shall deliver a certificate of such insurance coverage to Landlord. All 

Inspections shall be performed at Tenant’s expense but without liability for payment of Rent or of any other 

charges required to be paid by Tenant hereunder, but otherwise subject to the terms and conditions of this 

Lease. Tenant agrees to indemnify, defend and hold Landlord harmless from and against any and all 

liabilities, obligations, claims, demands, losses, damages, actions or causes of action, reasonable costs and 

expenses (including, without limitation, reasonable attorneys’ fees andcostsand costs) imposed upon or 

incurred by or asserted against Landlord by reason of, or directly related to, the Inspections, but such 

indemnification shall not apply to any liability related to the negligence of Landlord, nor to any liability 

that may arise from Tenant discovering and/or reporting any conditions affecting the Premises (including, 

without limitation, the presence of hazardous materials or substances or any other environmental 

contamination).  Tenant’s indemnity obligation in this Section shall survive any termination of this Lease. 

Tenant may cancel this Lease at any time during the Due Diligence Period for any reason by providing 

written notice to Landlord prior to the expiration of the Due Diligence Period. 

Section 3.2 Tenant’s Entitlement Period. Tenant’s obligations hereunder are conditioned upon 
receipt by Tenant of certain entitlements for the development, construction and operation of the Entire 

Development Improvements, which entitlements (the "Entitlements") shall, for purposes of this Lease, mean 

and refer to the following (in each instance, with all appeal periods having expired): 

(a) site development plan approval ("special assemblage") by Landlord; 

(b) issuance of an environmental resource permit by the South Florida Water Management District; 

(c) any other approvals required to be obtained from Landlord or from any other Governmental 

Authority for construction, use and operation of the Entire Development; 

(d) the vacation (or relocation, as determined by Tenant) of any public or private utility easements 

encumbering the Premises and/or Park Parcels as of the Effective Date, to the extent such vacation or relocation 

is deemed necessary or advisable by Tenant (in its reasonable discretion) for the construction of the Entire 

Development Improvements; and 

(e) issuance of any other state or federal permits required by Tenant. 

Tenant will work diligently and use commercially reasonable efforts to obtain the Entitlements during the 

Entitlement Period. The terms and conditions of all Entitlements must be acceptable to Tenant, in Tenant’s 
reasonable discretion. Landlord shall cooperate with Tenant and if requested or required by any governmental 

agency, Landlord shall execute any consents or other forms required (or requested) by such agency to confirm 

Tenant’s right to apply for and obtain the Entitlements. In addition, with respect to the Entitlements that Tenant 
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desires to obtain from the Landlord, the Landlord agrees that all of such Entitlements shall be granted "fast-

track" status by the Landlord and Landlord shall instruct its staff and outside consultants accordingly. 

Landlord and Tenant agree that if, for any reason, Tenant has not obtained the Entitlements permitting Tenant’s 
Permitted Use of the Premises and the development, construction and operation of the Entire Development 

Improvements, in accordance with plans and specifications mutually acceptable to Landlord and Tenant by no 

later than May 1, 2024, which date shall be extended by Landlord Delay, Force Majeure Events and casualty 

(the "Outside Entitlement Date") then Tenant shall have the right to terminate this Lease, without penalty, by 

furnishing unconditional written notice thereof to Landlord by no later than ninety (90) days after expiration 

of the Outside Entitlement Date (the "Entitlement Termination Deadline"). Additionally, if at any time 

Tenant determines, in Tenant’s sole discretion, that Tenant will be unable to secure the necessary Entitlements 

permitting Tenant’s Permitted Use of the Premises and the development, construction and operation of the 

Entire Development Improvements, in accordance with plans and specifications mutually acceptable to 

Landlord and Tenant, then Tenant shall have the right to terminate this Lease, without penalty, by providing 

Landlord with not less than thirty (30) days prior written notice thereof. If Tenant terminates this Lease 

pursuant to this Section 3.2, and such termination is due (in whole or in part) to Landlord failing or refusing to 

approve any Entitlement that Landlord has the "discretionary authority" to approve, then by no later than thirty 

(30) days after Tenant terminates this Lease, Landlord shall reimburse Tenant and amount equal to the total 

actual costs and expenses incurred by Tenant in conducting Tenant’s inspections and evaluations of the 
Premises, and applying for and pursuing the Entitlements (collectively, the "Pursuit Costs") and the foregoing 

obligation shall survive the termination of this Lease. By way of clarification, Landlord does not have 

discretionary authority to waive provisions of the Florida Building Code or other provisions of Florida Statutes; 

similarly, discretionary authority does not include administrative or quasi-judicial approvals governed by the 

Bonita Springs City Code. Tenant shall provide Landlord with commercially reasonable documentation 

evidencing such Pursuit Costs. 

Section 3.3 Delivery of Possession to Tenant:  Landlord shall deliver possession of the Premises 

to Tenant on the Delivery Date (as defined, above). 

Section 3.4 Financing Period. Tenant shall have a period commencing on the Effective Date 

and ending upon Outside Entitlement Date to thereafter to obtain financing suitable in Tenant's sole and 

absolute discretion for Tenant's development, construction and operation obligations in this Lease. Should 

Tenant fail to obtain financing suitable in Tenant's sole and absolute discretion for Tenant's development, 

construction and operation obligations in this Lease then, Tenant shall have the right to terminate this Lease, 

without penalty, by providing Landlord with written notice thereof prior to expiration of the Entitlement 

Termination Deadline, whereupon the Lease shall automatically terminate and the parties shall be released 

from all further obligations each to the other under this Lease. 

ARTICLE IV 

BASE RENT AND PERCENTAGE RENT 

Section 4.1. Base Rent. 

(a) From the Effective Date and running through the day prior to the Rent 

Commencement Date, Tenant shall occupy the Premises without payment of rent, including Base Rent, 

Percentage Rent and Additional Rent but otherwise subject to all of the terms and conditions of this Lease. 

During such time period, Landlord shall be responsible for paying all Impositions and fees and/or charges 

coming due, if any. 
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Commencing upon the Rent Commencement Date, Tenant agrees to pay Landlord, without 

prior demand therefor, and without set-off or deduction, an annual base rent (the "Base Rent") of Ninety-

nine Thousand Dollars ($99,000.00), for the first full Calendar Year after the Rent Commencement Date, 

the annual Base Rent shall be Ninety-nine Thousand Dollars ($99,000.00), payable in advance in equal 

monthly installments. If the Rent Commencement Date is not the first day of a Calendar Year, then the 

annual Base Rent for the period of time commencing on the Rent Commencement Date and ending at the 

end of such partial Calendar Year shall be pro-rated on the basis of the number of days from the 

commencement of such calendar year to and including the end of such partial Calendar Year bears to 365. 

(By way of clarity, if the Rent Commencement Date is not January 1st of a Calendar Year, 

then the one (1) year period referenced herein will contain the previous partial calendar year plus the 

following full Calendar Year). 

Commencing with the beginning of the second full Calendar Year after the Rent 

Commencement Date and continuing for each and every Calendar Year thereafter throughout the Term and 

all extensions thereof, the Base Rent shall be increased will increase by a fixed two and one-half percent 

(2.5%) over the Base Rent for the immediately prior Calendar Year. An example of the calculation of Base 

Rent is attached as Exhibit "I". 

Section 4.2 Percentage Rent. Commencing on the Rent Commencement Date and continuing at 

all times thereafter during the Term of this Lease, in addition to Base Rent, Tenant shall pay to the Landlord 

for each Calendar Year a sum calculated as follows (the "Percentage Rent"): Two and one-half percent 

(2.5%) multiplied by [Tenant’s annual Gross Revenue for such Calendar Year. Then take that figure and 

deduct the Base Rent paid for such Calendar Year, which equals Percentage Rent the payable by Tenant 

for that Calendar Year. For example, if Gross Revenue for is $4,500,000.00, then Percentage Rent is 

calculated as follows: .025 X $4,500,000.00 = $112,500.00. Then take $112,500.00 and deduct Base Rent 

paid for the first Calendar Year of $99,000.00, resulting in a Percentage Rent payable by Tenant of 

$13,500.00. By way of example, if the Gross Revenue for the third (3rd) Calendar Year is $4,867,200.00, 

then the Percentage Rent is calculated as follows: .025 X $4,867,200.00 = $12212,680.00. Then take the 

$1212,680.00 and deduct the Base Rent paid for the third Calendar Year of $103,000, resulting in a 

Percentage Rent payable by Tenant of $18,680.00 for the third Calendar Year. The figures utilized for 

Gross Revenue herein are numbers inserted for the sole purpose of illustrating the method to calculate 

Percentage Rent and do not reflect any actual numbers and shall not be utilized to predict future Gross 

Revenues or performance. 

The Percentage Rent shall be payable quarterly (in arrears, and by no later than twenty (20) days 

after the end of each calendar quarter (plus sales tax) without any prior demand therefor, and without any 

set-off or deduction whatsoever except as specifically provided in the Lease. 

Section 4.3 Statements of Gross Revenue. Within twenty (20) days after the end of each 

calendar quarter during the Term of this Lease, Tenant shall submit to Landlord an accurate, unaudited, 

written statement signed by Tenant or on its behalf by a duly authorized officer or representative, showing 

the full amount of Tenant’s Gross Revenue during the previous calendar quarter. Within one hundred 

twenty (120) days after the end of each Calendar Year, Tenant shall submit to Landlord a statement signed 

by and officer of Tenant, showing accurately and in reasonable detail the full amount of Tenant’s Gross 

Revenue during the immediately preceding calendar year and the total Percentage Rent that should have 

been paid for such calendar year (the "Annual Reconciliation"). If the Annual Reconciliation reflects that 

Tenant overpaid the Percentage Rent actually due for such Calendar Year, then Tenant may deduct the 

amount of such overpayment from future quarterly payments of Percentage Rent (and in the last year of the 

Term, Landlord shall refund Tenant the overpayment within sixty (60) days after expiration of the Term). 
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If the Annual Reconciliation reflects that Tenant underpaid the Percentage Rent for such calendar year, then 

Tenant shall remit the addition Percentage Rent due for such calendar year to Landlord concurrently with 

the delivery of such Annual Reconciliation to Landlord.  

Section 4.4 Books of Account and Audits. Tenant shall, at all times during the Term of this 

Lease, keep at the Premises or at the general office of the Tenant, full, complete and accurate books of 

account and records in accordance with generally accepted accounting practices with respect to all 

operations of the Tenant’s business conducted in, upon or from the Premises. Tenant shall retain such 

books and records, and other documents and papers in any way relating to the operation of such business, 

for at least three (3) years from the end of the Calendar Year to which they are applicable, or, if an audit is 

required or a controversy should arise between the parties hereto regarding the rent payable hereunder, until 

such audit or controversy is terminated beyond any appeal or challenge period. Such books and records 

shall at all reasonable times during the retention period referred to above be open to the inspection of 

Landlord or its duly authorized representative, who shall have full and free access to the same, shall have 

the right to make photo or electronic copies of the same, and the right to require of Tenant, its agents and 

employees, such information or explanation with respect to the same as may be necessary for a proper 

examination thereof. If it is determined that the actual Gross Revenue for any period covered by any 

statement required pursuant to Section 4.3 hereof shall exceed the amount thereof shown in said statement 

by five percent (5%) or more, Tenant shall pay the actual real expenses (not to exceed10,000 per audit, 

subject to CPI Adjustment) incurred in determining the actual Gross Revenue for such period. Under no 

circumstances shall the auditor be compensated on a contingency fee basis. Landlord shall keep confidential 

all Gross Sales, sales reports, and financial statements and all other information supplied by Tenant 

hereunder; however, Landlord has the right to reveal such information to mortgagees, prospective 

purchasers and prospective mortgagees and to Landlord’s managers, employees, agents, development and 
administrative officers and personnel, professional and legal advisors and consultants who have a need to 

know, provided that all such recipients shall, as a condition to the receipt of such information, agree to be 

bound by the confidentiality provisions hereof, and Landlord shall further have the right to reveal such 

information as may be required by law or in connection with legal proceedings.  Also, the auditor shall be 

bound to such confidentiality provisions referenced herein. Tenant acknowledges that any financial 

materials submitted to the Landlord pursuant to this Lease may be subject to public records law. 

Section 4.5 Relationship of Parties. Anything to the contrary notwithstanding, Landlord shall 

in no event be deemed to be a partner or engaged in a joint venture with, or an associate of, Tenant in the 

conduct of its business., Nothing in this Lease shall be deemed or construed to confer upon Landlord any 

interest in the business of the Tenant. The relationship of the parties during the Term of this Lease shall at 

all times be that of Landlord and Tenant. 

Section 4.6. Additional Rent. Tenant hereby agrees to pay all Additional Rent to Landlord, 

together with applicable sales tax thereon, or to such other Person as Landlord may direct or as is required 

under this Lease at such time as such Additional Rent is due and payable as required under this Lease. 

Section 4.7. Late Charge. If any installment of Base Rent or Percentage Rent is not paid within 

five (5) business days after the same is due, then with respect to the 2nd and any subsequent late payment 

during any Calendar Year, Tenant shall pay to Landlord on demand, as Additional Rent, a late charge equal 

to two percent (2%) on such overdue installment of Base Rent or Percentage Rent ("Late Charge"). 

Section 4.8 Sales Tax. Tenant shall be responsible for paying all applicable sales tax that 

may be levied from time to time on any amounts due and payable by Tenant hereunder and shall remit 

such sales tax to Landlord concurrently with Tenant’s payments of Rent and Additional Rent hereunder. 
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ARTICLE V 

APPROVALS; PLANS, IMPROVEMENTS; ALTERATIONS; 

Section 5.1. Approval of Plans and Specifications. Provided that Tenant does not elect to 

terminate this Lease pursuant to the express terms of this Lease, Tenant will, at its sole expense, cause its 

architect ("Tenant’s Architect") to complete all exterior elevations and a detailed site plan for the Tenant's 

Mixed Use Project Improvements and the Park Improvements (collectively, the "Plans"), however, Tenant 

shall coordinate its further design of the Park Parcels and the Park Improvements with Landlord’s Parks 

and Recreation Director. Tenant shall submit the same to Landlord for review and consideration and 

Landlord will have sixty (60) days to approve or disapprove the Plans, and the Landlord shall be required 

to approve such Plans so long as they are substantially consistent with the Conceptual Site Plan and 

Renderings. In addition, if Tenant makes any changes to the Plans due to requests (or requirements) of 

any governmental agency, then Landlord shall be required to approve the Plans in spite of such changes. 

Failure by Landlord to approve or disapprove the Plans within such sixty (60) day period will constitute an 

approval by Landlord. In the event Landlord disapproves of the Plans within such sixty (60) day period, 

Landlord will advise Tenant of Landlord’s objections to the Plans (and will specify, in writing, the reasons 

for Landlord’s disapproval) and Tenant will incorporate Landlord’s objections and comments into the Plans 
within thirty (30) days of receipt thereof and resubmit the same to Landlord. Any comments which 

Landlord requests to be incorporated into the Plans shall be reasonable. Notwithstanding the foregoing, the 

changes requested by Landlord shall not: (a) "materially increase" the cost of construction of any portion 

of the Entire Development Improvements, and (b) shall not delay completion of the Tenant's Mixed Use 

Project and the Park Improvements by more than ninety (90) days beyond date referenced in Section 5.3 

(b) for completion. In the event Tenant desires or is required by the County or other Governmental 

Authority to materially modify the Plans, Tenant shall submit such modifications to Landlord for review 

and consideration following the same procedure as set forth above for the initial approval of the Plans. As 

used herein, the term "materially increase" shall mean by more than $100,000 in the aggregate for all 

changes. 

Section 5.2 Adjustment of Premises & Park Boundaries. It is acknowledged that the common 

boundary line between Tenant's Parcel and the North City Park Parcel and South City Park Parcel has been 

based initially upon the Conceptual Site Plan and Renderings, and that adjustments in the exact location of 

such boundary line may be reasonably required in conjunction with Tenant’s design of the Plans and 
obtaining of the Entitlements. Landlord and Tenant will work in good faith during the design and 

Entitlement process, and upon final approval of the Plans by Landlord and Tenant, Landlord and Tenant 

will prepare and execute and amendment to this Lease (and to any memorandum of lease) for the purpose 

of making any adjustments to Tenant's Parcel and its common boundary with the North Park Parcel and/or 

South Park Parcel so that: (a) the Premises physically includes (and only includes) Tenant’s Parcel, as 

reflected in such final Plans, and (b) the Public Use Lands physically includes (and only includes) the Park 

Improvements and the City Parking Spaces. 

Section 5.3. Construction of the Entire Development Improvements; Rent Credit. 

(a) Provided that this Lease is not terminated by Tenant pursuant to the express terms 

of this Lease, Tenant covenants and agrees, at its sole expense, to construct with all reasonable due 

diligence the Tenant's Mixed Use Project Improvements and Park Improvements in a good and 

workmanlike manner and substantially in accordance with the final Plans approved by Tenant and 

Landlord and any other applicable governmental authorities. In addition to the other insurance 

requirements set forth in this Lease, from the commencement of construction until completion of 

the Entire Development Improvements, Tenant shall maintain or cause its contractors to maintain, 

mutually agreeable general liability and other types of insurance insuring Landlord and Tenant 
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against all hazards normally insured against in the construction of projects similar to the Entire 

Development Improvements. Additionally, Tenant shall secure construction bonds for Tenant’s 
Mixed Use Park Project Improvements and the Park Improvements, in amounts and form mutually 

agreed upon by the parties or as required by Tenant’s construction lender. 

(b) Tenant shall use commercially reasonable efforts to commence construction of the 

Tenant's Mixed Use Project Improvements or Park Improvements no later than one hundred and 

eighty two-hundred seventy (180) days after the expiration of the Entitlement Period and 

Landlord’s approval of the Plans (the "Commencement Deadline"). Construction shall be 

deemed to have commenced upon the issuance of a building permit for any portion of the Entire 

Development Improvements at the Premises and/or Public Use Lands and commencement of 

physical site work. The Commencement Deadline shall be extended on a day-for-day basis by any 

delay due to a Force Majeure Event, Landlord Delay and casualty. Tenant shall endeavor in good 

faith to substantially complete the construction of the Park Improvements by no later than one-

hundred eighty (180) days after the issuance of a certificate of occupancy for the first residential 

building constructed on the Premises, subject to extension on a day-for-day basis by any delay due 

to a Force Majeure Event, casualty, or a Landlord Delay.  

(c) Landlord shall cooperate with Tenant and upon request of Tenant shall grant 

Tenant and Tenant’s contractors and sub-contractors with temporary licenses to access the Public 

Use Lands for the purpose of constructing the Entire Development Improvements. Upon reasonable 

request, Landlord shall also grant to Tenant and Tenant’s contractors temporary licenses for 
construction staging within the Public Use Lands. 

(d) Landlord agrees that Tenant shall receive the benefit of any applicable impact 

fee credits that may be available with respect to Tenant's Parcel and arising out of any past 

improvements and uses of Tenant's Parcel occurring not more than fifty (50) years prior to the 

Effective Date. 

(e) Landlord agrees that Tenant shall be entitled to a credit against all Rent otherwise 

due hereunder, in the amount of the Park Improvement Costs, but such credit shall not exceed the 

Rent Credit Cap even if the actual Park Improvement Costs incurred by Landlord exceed the Rent 

Credit Cap. Upon completion of the Park Improvements, Tenant shall provide Landlord with 

commercially reasonable evidence of the total Park Improvement Costs incurred by Tenant. 

Commencing on the Rent Commencement Date, Tenant shall have the right to off-set all Rent 

payments otherwise due from Tenant to Landlord hereunder each month of the Term until the 

Tenant has received the full benefit of the Rent Credit Cap. 

(f) Upon the reasonable request of Tenant, Landlord shall cooperate in good faith and 

shall grant perpetual utility easements to any public or private utility provider that requests (or 

requires) one or more easements over Tenant's Parcel and/or Public Use Lands for the purposes of 

facilitating the delivery of utility services to the Premises and/or the Public Use Lands. 

(g) Landlord shall have the right to request minor changes to the Tenant's final Plans 

pertaining to the Park Improvements; provided, however, that any such changes shall be requested 

in writing, shall be generally consistent with the nature and scope of the work and shall comply 

with applicable governmental requirements. It shall be reasonable for Tenant to require Landlord 

to pay for any reasonable net cost increases in advance of construction of the work contemplated 

by a Change Order, or alternatively, Tenant, in its sole discretion may add the cost of the Change 

Order to the Rent Credit Cap. Tenant shall have the right to reject any Change Order that will cause 

an unreasonable delay unless otherwise agreed to by Tenant in its sole but reasonable discretion. 
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Any such changes that are authorized as provided in the previous sentence are referred to herein as 

"Change Orders." All actual, reasonable fees and expenses of Tenant's architect and/or engineer 

in preparing any Change Orders requested by Landlord shall be paid by Landlord. 

Section 5.4. Landlord Duty to Cooperate. Landlord shall reasonably cooperate with Tenant in the 

performance of Tenant’s construction of the Tenant’s Work and shall not take any action or impose any 
rules or regulations that unreasonably interfere with the efficient and expeditious conduct of Tenant’s Work. 
Tenant shall have no obligation to abide by any rules or regulations imposed by Landlord that interfere with 

the efficient and expeditious conduct of Tenant’s Work not lawfully enacted or imposed by the Landlord 

or other Governmental Authority; provided, however, Landlord shall not be required to waive Tenant's 

compliance with building codes or land development codes. Without limiting the foregoing, Landlord shall 

promptly sign and execute such documents or otherwise evidence its approval, consent or grant of authority, 

as required by any public authorities having jurisdiction thereover, to facilitate issuance to Tenant of 

necessary licenses or permits to make or perform Tenant’s Work or promptly respond to Tenant that it 
cannot sign such documents or approve such documents and state the reason why. In the event Landlord 

fails to so sign and execute such documents or otherwise evidence its approval, consent or grant of authority 

or to provide reasonable grounds for refusing to do so, within thirty (30) business days following Landlord’s 
receipt thereof from Tenant, then each day following the sending of a second (2nd) copy of the notice 

stating "FAILURE TO RESPOND WITHIN 30 BUSINESS DAYS WILL CONSTITUTE LANDLORD 

DELAY," shall constitute a Landlord Delay until Landlord signs and executes such documents or otherwise 

evidences its approval, consent or grant of authority or provides reasonable grounds for refusing to do so. 

Section 5.5 Concealed or Unknown Conditions Encountered during Tenant's Work. Should Tenant 

or its agents or contractors encounter concealed or unknown conditions during the performance of any of 

Tenant’s Work, including conditions below the surface of the ground (including, without limitation, 

variable fill, asphalt, organic material, muck, abandoned utility lines, archeological and anthropological 

finds, historical finds, buried equipment, garbage or debris, or abandoned underground storage tanks and 

piping related thereto) and/or Hazardous Materials (collectively referred to as "Concealed or Unknown 

Conditions"), Tenant will, notify Landlord within fifteen (15) days after Tenant has actual written notice 

of the occurrence of such conditions and shall only be entitled to claim the benefit or relief if such notice is 

timely provided. Tenant will thereafter within forty-five (45) days provide from a reputable engineer or 

contractor of an estimate of time that it will take to remove and correct the Concealed or Unknown 

Conditions. If the Concealed or Unknown Conditions will: (i) in Tenant's reasonable estimation take longer 

than sixty (60) days to remove and correct; or (ii) if such removal and correction in fact takes longer than 

one hundred and twenty (120) days; or (iii) if the cost is estimated to remove and/or remediate to be more 

than $500,000, subject to CPI Adjustment; or (iv) is likely to in Tenant's opinion, may to is likely may result 

in an recorded environmental covenant; or (v) may materially and adversely affect the reasonable value of 

Tenant's Mixed Use Project or the ability to lease any of Tenant's Mixed Use Project Improvements; or (vi) 

prevent Tenant from obtaining financing in Tenant's reasonable opinion for Tenant's Mixed Use Project, 

then in any of such events, Tenant, in its sole discretion, shall have the option to be exercised within fifteen 

(15) days of such determination, to terminate the Lease, by giving thirty (30) days written notice to 

Landlord, whereupon the parties shall be released from all obligations under the Lease except for those 

specific indemnities that survive such termination. This obligation shall survive termination of the Lease. 

Should Tenant not terminate the Lease, then any time period required to remove or correct Concealed or 

Unknown Conditions including the time period to assess and prepare plans and obtain permits relating to 

such work shall be a Landlord Delay. 

Section 5.6 Alterations by Tenant; Park Alterations by Landlord. At any time during the Term, 

Tenant, at its sole expense, may make interior, exterior and structural alterations, additions, modifications 

including demolition of any portion of Tenant's Mixed Use Project Improvements, subject to receipt by 
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Tenant of all necessary permits and approvals. Any such demolition, alterations or additions by Tenant on 

the Park Parcels shall be subject to Landlord’s prior written approval. All alterations and additions made in 

accordance with this Section shall be constructed in accordance with all applicable Legal 

Requirements, shall become part of the Tenant's Mixed Use Project Improvements and shall remain the 

property of Tenant during the Term. Landlord may make, from time-to-time and at Landlord’s sole cost 
and expense, additional improvements to the Park Parcels, subject to the prior written approval of Tenant, 

which approval shall not be unreasonably withheld so long as the Park Parcels remain improved as ‘passive-

use’ city parks. Under no circumstances shall: (a) any permanent stages, band-shells, or covered areas be 

constructed on the Park Parcels, or (b) any other improvement be constructed on the Park Parcels that would 

obstruct views from anywhere on the Premises to the Imperial River or that would otherwise be deemed an 

‘eye sore’ by Tenant (in Tenant’s reasonable discretion) (subparagraphs (a) and (b) herein are referred to 

as "Park Alterations"). Additionally, no Park Alterations shall be higher than 10 feet, which height 

limitation shall be measured perpendicular from the floor (or ground) elevation to the top of the Park 

Alteration, including any screening, parapet, penthouse, mechanical equipment, architectural 

embellishment, or similar appurtenance. 

Section 5.7. Zoning and Permits. Subject to Landlord’s obligations hereinabove, Tenant, at its 

sole cost and expense shall be responsible for and shall obtain all governmental permits and approvals 

necessary or appropriate for the initial construction of the Entire Development Improvements including, but 

not limited to: (i) all required building permits and approvals, including the payment by Tenant of all 

applicable permit and impact fees, and (ii) tap permits or "connections" for water and sanitary sewer 

services to the Premises. Landlord agrees, upon Tenant’s request, to cooperate with Tenant, at no cost to 

Landlord, and to join in applications for zoning matters, building permits, certificates of occupancy, and all 

other applications for licenses, permits and approvals for which the signature of Landlord or the owner is 

required by applicable law. 

Section 5.8. Surrender of Improvements. All of Tenant's Mixed Use Project Improvements 

shall remain the property of the Tenant until the expiration or termination of this Lease. Upon the 

expiration or termination of this Lease, Tenant's Mixed Use Project Improvements (with the exception only 

of movable trade fixtures, furniture, furnishings, or other personal property owned by Tenant or owned or 

leased by Tenant's subtenants and licensees) shall be surrendered to and become the absolute property of 

Landlord. 

Section 5.9. Mechanic’s and Materialmen’s Liens; Waiver of Landlord’s Lien Rights. 

(a) Pursuant to Florida Statutes 713.10, it is the intent of the parties hereto that the 

interest of Landlord in the Premises and the Entire Development shall not be subject to any 

mechanics or materialmen's liens filed because of or arising from Tenant’s (or any other 

tenant or subtenant's) failure to make payments in connection with any buildings or 

improvements installed or constructed on the Premises and the Entire Development by 

Tenant. 

(b) Landlord hereby waives its right to assert any lien rights (whether arising under statute 

or otherwise) against the Premises and the Entire Development and all improvements 

thereon, and any personal property owned by Tenant, its subtenants and licensees and 

located from time to time upon the Premises.  

(c) Tenant agrees that it will pay or cause to be paid all costs for work done and/or materials 

supplied to the Premises and the Entire Development by Tenant, and that it will keep the 

Premises and the Entire Development free and clear of all mechanics and/or materialmen's 
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liens on account of work done and/or materials supplied by or for Tenant or by or for any 

person claiming under Tenant. Tenant hereby agrees to and shall indemnify and save 

Landlord free and harmless against liability, loss, damages, costs, expenses, reasonable 

attorneys’ fees, and costs at all trial and appellate levels and all other expenses on account 

of claims of lien of laborers and/or materialmen or others for work performed or materials 

or supplies furnished for Tenant or persons claiming under Tenant.  

It is hereby expressly prohibited and Tenant shall have no authority whatsoever to create 

any mechanics or materialmen liens on Landlord’s interest in the Premises, or the Entire 
Development and all persons contracting with Tenant for the improvement, alteration, or 

repair of any building or other improvements on the Premises and the Entire Development 

and all materialmen, contractors, mechanics, laborers are hereby charged with notice that 

they must look solely to the Tenant and to the Tenant’s interest only in the Premises to 
secure the payment of any claim, bill or bills for work done, or material furnished during 

the Term of this Lease. Landlord shall have the right to execute a notice of non-

responsibility in accordance with Chapter 713.10 of the Florida Statutes and record such 

instrument in the Public Records of the county where the Premises is located prior to 

Tenant commencing any work, including, without limitation, Tenant’s Work. 

If any mechanic’s or materialman’s lien is filed against the Premises or the Entire 

Development as a result of any additions, alterations, repairs, installations or improvements 

made by Tenant, or any other work or act of Tenant, Tenant shall discharge or bond same 

within sixty (60) days from the filing of the lien. If Tenant shall fail to discharge or bond 

the lien within such sixty (60) day period, Landlord may bond or pay the lien or claim for 

the account of Tenant. Any monies advanced or costs incurred by Landlord for any of the 

aforesaid purposes shall be paid by Tenant to Landlord on demand as Additional 

Rent. Nothing contained in this Lease shall be construed as Landlord’s consent to subject 
Landlord’s estate in the Premises or the Entire Development to any mechanics or 
materialmen lien under the lien law of the State of Florida. 

(d) Landlord agrees that it will pay or cause to be paid all costs for work done and/or 

materials supplied to the Premises and the Entire Development by Landlord, and that it will 

keep the Premises and the Entire Development free and clear of all construction and/or 

materialmen's’ liens on account of work done and/or materials supplied by or for Landlord 

or by or for any person claiming under Landlord. Landlord hereby agrees to and shall 

indemnify and save Tenant free and harmless against liability, loss, damages, costs, 

expenses, reasonable attorneys’ fees, and costs at all trial and appellate levels and all other 
expenses on account of claims of lien of laborers and/or materialmen or others for work 

performed or materials or supplies furnished for Landlord or persons claiming under 

Landlord. It is hereby expressly prohibited and Landlord shall have no authority 

whatsoever to create any mechanics or materialmen liens on Tenant's interest in the 

Premises, and the Entire Development and all persons contracting with Landlord for the 

improvement, alteration, or repair of any building or other improvements on the Premises 

and the Entire Development, and all materialmen, contractors, mechanics, laborers are 

hereby charged with notice that they must look solely to the Landlord and to the Landlord's 

interest only in the Premises and the Entire Development to secure the payment of any 

claim, bill or bills for work done, or material furnished during the Term of this Lease.  

If any mechanic’s or materialman’s lien is filed against the Premises or the Entire 

Development as a result of any additions, alterations, repairs, installations or improvements 

made by Landlord, or any other work or act of Landlord, Landlord shall discharge or bond 

18 

66819265;3 

/40354/2- DROONEY - DRAFT#48631550 v1 

10/17/22 



     

  

 

 
 

 

            

             

      

          

  

       

   

 

 

 

 

  

 

            

      

         

    

          

      

     

 

   

      

               

         

      

           

               

    

          

   

            

           

        

           

         

  

   

    

   

             

        

           

             

    

         

 

same within sixty (60) days from the filing of the lien. If Landlord shall fail to discharge 

or bond the lien within such sixty (60) day period, Tenant may bond or pay the lien or claim 

for the account of Landlord. Any monies advanced or costs incurred by Tenant for any of 

the aforesaid purposes shall be paid by Landlord to Tenant on demand. Nothing contained 

in this Lease shall be construed as Tenant’s consent to subject Tenant's leasehold estate in 
the Premises or the Entire Development to any mechanics or materialmen lien under the 

lien law of the State of Florida. 

ARTICLE VI 

USE OF PREMISES; USE OF PARK PARCELS; PARKING 

It is recognized that the successful development and enjoyment of the Tenant's Mixed Use Project by Tenant 

(and it’s sub-tenants and guests), and the improvement of the Park Parcels by Tenant and Landlord and 

subsequent use of the Park Parcels by the public is necessarily dependent on certain agreements and 

commitments by the Landlord and the Tenant hereinbelow, to ensure that the Tenant's Mixed Use Project 

and Park Parcels will complement each other, both aesthetically and in terms of compatible uses. 

Therefore, Landlord and Tenant agree that that, in addition to the other terms and conditions of this Lease, 

the use of the Premises and Park Parcels shall be subject to the following: 

Section 6.1. Use of Premises. 

(a) Subject to receipt of the necessary Entitlements, the Premises shall be used for the 

development, construction and operation of the Tenant's Mixed Use Project and for any other lawful 

commercial, residential or retail use (the "Permitted Use"). Tenant shall have exclusive control, 

possession, occupancy, use, and management of the Premises, subject only to the Permitted 

Encumbrances. Tenant shall have the exclusive right to install signage on or at the Premises during 

Term of this Lease. Tenant may enter into, terminate, or modify any existing or future contract for 

management or operation of the Premises or provision of any services to the Premises. 

(b) Tenant shall not permit any unlawful occupation, business or trade to be conducted 

on the Premises or any use to be made thereof contrary to applicable Legal Requirements.  Tenant 

shall not use, occupy or permit any of the Premises to be used or occupied, nor do or permit 

anything to be done in or on any of the Premises, in a manner which would (i) make void or 

voidable any insurance which Tenant is required hereunder to maintain then in force with respect 

to any of the Premises, (ii) affect the ability of Tenant to obtain any insurance which Tenant is 

required to furnish hereunder, or (iii) cause any injury or damage to any of Tenant's Mixed Use 

Project Improvements. 

(c) Subject to all of the provisions of this Lease, so long as no Event of Default exists 

hereunder, Landlord covenants to do no act to disturb the peaceful and quiet occupation and 

enjoyment of the Premises by Tenant and any subtenants. 

Section 6.2 Use of Park Parcels. Landlord covenants and agrees that the Park Parcels shall 

at all times be maintained in a first-class condition and in compliance with Laws at Landlord's sole cost and 

expense, and used only for passive use public parks, generally open to and accessible by the public free of 

charge, with limited ‘special events’ and for no other use or purpose. Without limiting the generality of 

the foregoing, the following terms and conditions shall also apply to the Landlord’s use and operation of 
the Park Parcels (and the terms of this Section 6.2 and the height limitations in Section 5.6 shall be included 

in the REA): 
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(a) All sub-tenants, guests and invitees of any portion of the Premises shall have the same 

rights to access, use and enjoy the Park Parcels as any other member of the public at large. 

(b) The North Park Parcel shall open no earlier than sunrise each day and shall close no later 

than 30 minutes after sunset each day. 

(c) The South Park Parcel may be open as late as any business that may be open from time to 

time within the commercial components of the Tenant's Mixed Use Project. 

(d) No portion of the Park Parcels shall be used as a ‘dog park’. 

(e) Any boating activities in the Imperial River shall be limited to non-motorized vessels such 

as canoes, kayaks, and paddleboards. 

(f) Concerts or other ‘special events’ (on either or both Park Parcels) shall not take place more 

frequently than once (1) per calendar quarter and for not more than two days per event and 

Landlord shall be responsible for ensuring that the Park Parcels are cleaned and restored 

promptly after the occurrence of any special events; provided, however ‘farmer’s markets’ 
(may be conducted on a weekly basis). For purposes hereof, a ‘special event’ shall mean 
and refer to any organized gathering at either Park Parcel (whether organized by Landlord 

or by a third party) for a non-passive use event (by way of example, but not limitation, an 

outdoor theatrical events, music festival or an art festival). 

(g) The following activities shall be prohibited on the Park Parcels: any motorized activity 

(including electric motors), sports fields or sport facilities, golf courses, swimming pools, 

outdoor theatres, gymnasium, meeting space, game rooms, horseback riding, camping, 

hunting, paintball, skateboarding. 

Upon receipt of notice by Landlord that the use of the Park Parcels is not in compliance with the 

requirements of this Section 6.2 (or the REA), the Landlord shall cease-and desist such action (if such 

violations are occurring with the permission of Landlord) and shall take prompt and commercially 

reasonable enforcement action against the offending parties. 

Section 6.3.   City Parking. The Preliminary Parking Plan depicts certain parking spaces to be located on 

the South Park Parcel (the "City Parking Spaces"). Concurrently with constructing the Tenant's Mixed 

Use Project Improvements, Tenant shall design and construct the City Parking Spaces at Tenant’s expense, 

and the Landlord shall have the right (at Landlord’s expense) to place signage in front of each of the City 

Parking Spaces for the purpose of designating such parking spaces for the use of members of the public 

that are visiting the Park Parcels. Once constructed by the Tenant, the Association shall thereafter maintain, 

repair and replace the City Parking Spaces, at the Landlord’s expense, in accordance with the terms of the 

REA. 

Section 6.4 Parking at Premises. For the avoidance of doubt, all parking areas located from time to 

time within the Premises are exclusive to Tenant, its sub-tenants and sub-licensees and their respective 

agents, employees, contractors, and invitees, and neither Landlord, nor any member of the public, agent, 

contractor, licensee or invitee of Landlord shall have any right to use such parking areas. Tenant shall have 

the right to designate that such parking areas are for Tenant's exclusive use and construct barriers to enter 

such areas if desired by Tenant and tow such unauthorized vehicles if desired by Tenant. 
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ARTICLE VII 

TAXES AND ASSESSMENTS 

Section 7.1. Payment of Taxes. The parties shall work together to obtain a separate assessment 

of the real estate taxes for the Premises. Subject to the Excluded Taxes (as defined herein below), from and 

after the Rent Commencement Date and subject to the provisions of Section 7.3 hereof relating to contests, 

Tenant shall, at least fifteen (15) days before delinquent or interest or penalties are due thereon, pay and 

discharge (all of the following being herein collectively called the "Impositions"): all taxes of every kind 

and nature (including real, ad valorem, personal property, franchise, withholding, profits and gross receipts 

taxes) on or with respect to the Premises; all charges and/or taxes imposed by any governmental body for 

any easement or agreement maintained solely for the benefit of the Premises; all general and special 

assessments (payable in installments if permitted), levies, permits, inspection and license fees on or with 

respect to the Premises; all water and sewer rents and other utility charges on or with respect to the Premises; 

all other public charges and/or taxes whether of a like or different nature, even if unforeseen or 

extraordinary, imposed or assessed upon or with respect to the Premises, during Term of this Lease, against 

Landlord, Tenant or any portion of the Premises as a result of or arising in respect of the occupancy, leasing, 

use, maintenance, operation, management, repair or possession thereof, or any activity conducted on the 

Premises, or the Base Rent, Percentage Rent or Additional Rent, including without limitation, sales tax, 

occupancy tax or excise tax levied by any governmental body on or with respect to such Base Rent, 

Percentage Rent or Additional Rent. If received by Landlord, Landlord shall promptly deliver to Tenant 

any bill or invoice with respect to any Imposition. Nothing herein shall obligate Tenant to pay, and the 

term "Impositions" shall exclude, federal, state or local (i) documentary stamp transfer taxes due on deeds 

as the result of a conveyance by (or suffered by) Landlord (other than this Lease), (ii) franchise, capital 

stock or similar taxes if any, of Landlord, (iii) income, excess profits or other taxes, if any, of Landlord, 

determined on the basis of or measured by its net income, (iv) any estate, inheritance, succession, gift, 

capital levy or similar taxes, unless the taxes referred to in clauses (ii) and (iii) above are in lieu of or a 

substitute for any other tax or assessment upon or with respect to any of the Premises which, if such other 

tax or assessment were in effect at the commencement of Term of this Lease, would be payable by Tenant, 

or (v) any real estate taxes or special assessments levied on the value of Tenant's Parcel or Tenant’s interest 
in Tenant's Parcel (as opposed to taxes levied on the assessed value of the Tenant's Mixed Use Project 

Improvements) (collectively, the "Excluded Taxes"). In the event that any assessment against any of the 

Premises may be paid in installments, Tenant shall have the option to pay such assessment in installments; 

and in such event, Tenant shall be liable only for those installments which become due and payable during 

Term of this Lease. Landlord and Tenant shall work together to obtain a separate tax identification number 

for the parcels that comprise the Premises. Landlord shall be responsible for all Impositions, if any against 

the Park Parcels. 

All Impositions for any Calendar Year a portion of which falls either before the Rent Commencement 

Date or after the end of Term of this Lease will be prorated by multiplying the amount of Impositions for 

such Calendar Year by a fraction having as its numerator the number of days in such Calendar Year that 

fall within Term of this Lease following the Rent Commencement Date and having as its denominator the 

total number of days in such Calendar Year. 

Landlord will pay or cause to be paid to the appropriate Governmental Authorities, prior to delinquency, 

(if any) all taxes, assessments, levies or related charges due and payable to such authorities with respect to 

the Public Use Lands. 

Section 7.2. Indemnity for Impositions. Tenant will not permit any lien or judgment for 

Impositions for which Tenant is responsible hereunder to be enforced against Tenant's Parcel or Tenant's 
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Mixed Use Project Improvements. Tenant agrees to protect, defend, indemnify and save Landlord harmless 

from the payment of Impositions for which Tenant is responsible hereunder and any loss, cost, expense 

(including court costs and reasonable attorneys’ fees), or liability ever incurred or suffered by Landlord as 
a result of Tenant’s failure to pay the Impositions or any portion thereof in accordance with the provisions 
hereof. Landlord will not permit any lien or judgment for Impositions for which Landlord is responsible 

hereunder to be enforced against Tenant's Parcel or Tenant's Mixed Use Project Improvements. Landlord 

agrees to indemnify and save Tenant harmless from the payment of Impositions for which Landlord is 

responsible hereunder and any loss, cost, expense (including court costs and reasonable attorneys’ fees), or 
liability ever incurred or suffered by Tenant as a result of Landlord’s failure to pay the Impositions or any 
portion thereof in accordance with the provisions hereof. 

Section 7.3. Tenant’s Right to Contest. Tenant may in good faith and at its sole cost and 

expense (in its own name or in the name of Landlord, or both, as Tenant may determine appropriate) contest 

the validity or amount of (i) the Impositions, and (ii) any other taxes, charges, assessments, or other 

amounts, charged or assessed against the Premises, provided that the payment thereof may not be deferred 

during the pendency of such contest. If requested by Tenant, Landlord will join Tenant as a party to any 

such contest; provided, that Landlord shall not be obligated to incur any expense in connection therewith. 

Nothing herein contained, however, shall be construed to authorize Tenant to allow or to permit the 

Premises, or any part thereof, to be sold by any county, city, state, municipal, or other governmental 

authority for the non-payment of any Impositions. 

ARTICLE VIII 

MAINTENANCE ASSOCIATION; MAINTENANCE OF PARK IMPROVEMENTS 

Section 8.1. Maintenance Association. The Maintenance Association has been or will be 

established to be responsible for (a) the day-to-day, as well as extraordinary maintenance, repair and 

replacement of the Park Parcels and Park Improvements, and (b) any maintenance and/or repair activities 

pertaining to the Premises and for which the Landlord and Tenant may (in their sole discretion) contract for 

with the Maintenance Association. The Maintenance Association shall be governed by a board of directors 

consisting of four (4) members, two (2) of which shall be appointed by the Tenant, and the remaining two 

(2) of which shall be appointed by the City manager (and, for the avoidance of doubt, the City manager 

may appoint himself/herself). The members of the Maintenance Association shall be the Tenant and the 

Landlord, and the board of directors of the Maintenance Association may appoint officers to carry out the 

day-to-day functions of the Maintenance Association. 

Section 8.2. REA. The Landlord, Tenant and the Maintenance Association shall enter into a 

reciprocal easement, maintenance and cost sharing agreement (the "REA"), pursuant to which the 

Maintenance Association shall be granted access rights to the Public Use Lands for maintenance and repair 

work, Tenant shall be granted access rights (for itself and its sub-tenants and invitees) to the Public Use 

Lands, and the Maintenance Association shall agree to undertake maintenance and repair obligations for 

the (subject to reimbursement from Landlord). The final form of the REA will be agreed upon, signed and 

recorded by no later than ninety (90) days after the expiration of the Entitlement Period, and shall be 

consistent with the business terms set forth on Exhibit "F" attached hereto. The Landlord agrees that the 

final approval and execution of the REA by the Landlord shall be an administrative act and the Landlord’s 
city manager (or such city manager’s designee) is hereby authorized to execute the final REA on behalf of 
Landlord so long as the REA has been reviewed and approved (as to legal sufficiency) by the Bonita Springs 

City Attorney. 
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ARTICLE IX 

TITLE AND CONDITION 

Section 9.1. Title and Condition. 

(a) The Premises are demised and let subject only to (i) the Permitted Encumbrances, 

(ii) all Legal Requirements, and (iii) the condition of the Premises as of the Effective Date; without 

representation or warranty by Landlord except as set forth in Section 9.1(b) below or as otherwise 

stated in the Lease. 

(b) Landlord represents and warrants to Tenant, with the understanding that Tenant is 

entering into this Lease in reliance thereon, that: 

(i) Landlord owns fee simple title to the Entire Development has the full 

power and authority to enter into and perform this Lease according to its terms and the 

individual executing this Lease on behalf of Landlord is authorized to do so and no joinder 

or approval of another person is required with respect to Landlord's right and authority to 

enter into this Lease. 

(ii) Landlord, in order to induce Tenant to enter into this Lease, hereby 

represents, warrants and covenants, throughout Term of this Lease that: 

(aa) The Landlord is, under the laws of the State, a duly created and validly 

existing government constituted as a municipal corporation of the State. 

(bb) The Landlord has the power to contract and to be contracted with, to sue 

and to be sued, to plead and to be impleaded, to have a seal and to exercise all other powers 

of a political subdivision not inconsistent with the Constitution and laws of the State. 

(cc) The Landlord has full right, power and authority to execute, deliver and 

perform its obligations under this Lease. 

(dd) This Lease has been duly executed and delivered by the Landlord and, 

when duly executed and delivered by the Tenant shall constitute a legal, valid and binding 

obligation of the Landlord enforceable against the Landlord in accordance with its terms.  

(ee) The execution, delivery and performance of this Lease will not conflict 

with or constitute a breach of or default under any commitment, agreement or instrument 

to which the Landlord is a party or by which it is bound. Tenant is the only lessee of the 

Premises. As of the Effective Date, no other Person has the right to lease, use or occupy 

the Premises, other than Tenant. 

(ff) There is no litigation, administrative proceeding or investigation pending 

(nor, to the actual knowledge of the Landlord, is any such action threatened) which in any 

way adversely affects, contests, questions or seeks to restrain or enjoin the Landlord's 

enabling legislation or any of the proceedings or actions taken by the Landlord leading up 

to the execution, delivery or performance of this Lease. 
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(iii) Landlord has not granted to any third party the right to use or occupy any 

portion of the Entire Development and Landlord has no actual knowledge of any claim by 

any third party of the right to do so; 

(iv) Landlord has not received written notice of and has no actual knowledge 

of any existing or threatened action, suit or proceeding affecting any portion of the Entire 

Development (including, without limitation, proposed or threatened condemnation), in any 

court or before or by any federal, state, county or municipal or other governmental 

instrumentality; 

(v) All Impositions payable with respect to the Entire Development which are 

due and payable or allocable to the period ending as of the day before the Rent 

Commencement Date, and all prior periods have been (or will be) paid by Landlord (or 

Landlord’s predecessor in title) and Landlord shall be responsible for the timely filing of 

all returns, reports or other documents required by any taxing authority claiming 

jurisdiction with respect to any such Impositions; 

(vi) To Landlord's actual knowledge after due inquiry, and except as disclosed in 

any environmental reports obtained by Landlord (and delivered to Tenant during the Due 

Diligence Period) or obtained by Tenant during the Due Diligence Period, the Premises has 

not been used for the disposal of or to refine, generate, manufacture, produce, store, handle 

(except in legal quantities used for commercial or retail purposes), treat, transfer, release, 

process, or transport any Hazardous Materials (as defined below) and no underground 

storage tanks are located on the Premises; 

(vii) There are no leases, rental or other contracts or agreements or 

encumbrances which are not referenced in Exhibit "G" and which burden and encumber 

the Entire Development; 

(viii) The uses and improvements contemplated by the Entire Development, 

Conceptual Site Plan and Renderings are consistent with the ordinances and regulations of 

the City of Bonita Springs in effect as of the Effective Date (as they pertain to the Premises 

and/or Park Parcels), and the Landlord will not implement or otherwise approve any 

changes to such ordinances and regulations if the effect would cause the Entire 

Development, Conceptual Site Plan and/or Renderings to be inconsistent with such 

ordinance and regulations; 

(ix) Landlord represents to Tenant to its actual knowledge that no liens for 

delinquent taxes or assessments exist against the Entire Development. Landlord covenants 

and agrees that it will not enter into or record (or permit or suffer others to record) new 

instruments affecting the Premises or the Entire Development or modify any of the 

Permitted Encumbrances. At any time prior to the Rent Commencement Date of the Lease, 

Tenant may obtain from its title company an updated title commitment. If any updated 

title commitment discloses any title exceptions (not created by Tenant) that are not 

Permitted Encumbrances (herein a "New Title Exception"), then Landlord shall have 

thirty (30) days after receiving the updated title commitment within which to attempt to 

cure, remove, or work around such title exception to the reasonable satisfaction of Tenant, 

the title company and any Leasehold Mortgagee. In the event that Landlord is unable or 

unwilling to effect such cure, then Tenant, at its option may: (i) elect to terminate this Lease 

by providing written notice to Landlord, or (ii) if such New Title Exception was created in 

violation of Landlord's covenants in this Section, Tenant may exercise its rights and 
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remedies for default under the Lease including the right to terminate the Lease, (iii) satisfy 

or pay off such New Title Exception if same is a lien and set off such payment against 

monthly Rent until Tenant is reimbursed in full, or (iv) waive in writing the right to object 

to such New Title Exception. Any new title exception not accepted by Tenant hereunder 

shall be referred to as a "Change in Title". Landlord shall execute and deliver customary 

affidavits (gap, no-lien and possession) as may reasonably required by the title company 

to delete the standard exceptions.  

(c) All representations and warranties of Landlord contained in this Lease shall be deemed made as of the 

Effective Date and the Rent Commencement Date and shall continue throughout the Term of this Lease. 

Landlord shall indemnify, defend and hold Tenant harmless against any loss, cost, claim, liability or 

expense arising from any of the representations or warranties contained in this Lease not being true and 

correct as of the Effective Date and throughout Term of this Lease. As used herein, Landlord’s “actual 
knowledge” shall mean the current actual knowledge of the Landlord’s City Manager, without investigation 
and without the imputation of the knowledge of others, and without personal liability for said City Manager. 

ARTICLE X 

MAINTENANCE AND REPAIR OF PREMISES AND IMPROVEMENTS; 

COMPLIANCE WITH LAWS; INSURANCE 

Section 10.1. Repair and Maintenance. 

(a) At all times prior to the Delivery Date, Landlord shall retain possession of the Premises and 

shall be responsible, at Landlord's expense, for all maintenance and repair of the Premises. 

(b) Commencing on and after the Delivery Date (and subject to the terms of Section 13.1, which 

shall control with regard to the parties’ responsibilities to repair and restore the Premises in the 

event of casualty or condemnation), Tenant, at its sole cost and expense, shall throughout the 

Term keep and maintain the Tenant's Mixed Use Project Improvements and all other portions 

of the Premises in good repair and condition and shall make all repairs, replacements and 

renewals, foreseen or unforeseen, ordinary or extraordinary, necessary to put or maintain the 

Premises in such state of repair and condition.  

Section 10.2. Compliance with Laws. After the Delivery Date and for the remainder of Term of 

this Lease, Tenant shall comply with and cause the Premises and the Tenant's Mixed Use Project 

Improvements to be in material compliance with: (i) all Legal Requirements applicable to the Premises or 

the uses conducted on the Premises, and (ii) the terms of any easements, covenants, conditions and 

restrictions affecting the Premises which are Permitted Encumbrances or are created after the Effective 

Date of this Lease with Tenant’s written approval. If any additions, alterations, changes, repairs or other 

work of any nature, structural or otherwise, shall be required or ordered or become necessary at any time 

during Term of this Lease with respect to the Premises because of any of the requirements in this Section 

10.2(i) and (ii), the entire expense of the same, irrespective of when the same shall be incurred or become 

due, shall be the sole liability of Tenant; provided, however, that nothing herein shall limit or otherwise 

modify Landlord’s liability for any breach of any representation or warranty under Section 9.1(b) above, or 

Landlord’s liability under Section 9.1(c) above or for breach of any other terms and conditions in the Lease. 
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Notwithstanding the foregoing provided that during the course of such contest Tenant shall comply with all 

Legal Requirements with respect to the Premises, including that being contested, (i) Tenant may in good 

faith and at its sole cost and expense (in its own name or in the name of Landlord or both, as Tenant may 

determine appropriate) contest alleged violations of law, rules and regulations, and (ii) Tenant shall not be 

deemed to have defaulted under or breached this Lease as a result of its failure to comply with any Legal 

Requirements with respect to the Premises until a final and unappealable court order against Tenant has 

been entered enforcing the same and the period of time reasonably necessary to effect compliance therewith 

has passed. If requested by Tenant, Landlord will join Tenant as a party to any such contest; provided, 

however, that Landlord shall not be obligated to incur any expense in connection therewith. Landlord shall 

promptly give Tenant a copy of any notice of any kind regarding the Premises or any Impositions and any 

notice of nonrenewal or threatened nonrenewal of any approval that Landlord receives from applicable 

Governmental Authority, utility company, insurance carrier or otherwise. 

Section 10.3. Casualty Insurance. Commencing on and at all times after the Delivery Date, 

Tenant at its sole expense shall keep or cause to be kept, all of Tenant's Mixed Use Project Improvements 

on the Premises insured against loss by fire and all of the risk and perils usually covered by an "all risk" 

endorsement to a policy of fire insurance upon property comparable to the Tenant's Mixed Use Project 

Improvements, including, without limitation, wind coverage, vandalism and malicious mischief 

endorsements, in an amount equal to at least one hundred percent (100%) of the replacement cost of 

Tenant's Mixed Use Project Improvements. Tenant shall furnish to Landlord evidence of coverage and any 

renewals or replacements of this insurance. Landlord (and if requested in writing by Landlord, Landlord’s 
mortgagee) shall be named an additional insured under this policy. Notwithstanding anything to the 

contrary set forth herein, Tenant shall not be required to obtain and maintain the insurance described in this 

Section 10.3 until immediately prior to the termination of the builder’s risk insurance on Tenant's Mixed 

Use Project Improvements described in Section 10.4 below. 

Section 10.4. Builder’s Risk Insurance. Beginning on or prior to the date that Tenant 

commences construction of any portion of the Entire Development Improvements and continuing until 

completion of construction of the Entire Development Improvements, Tenant at its sole expense shall 

maintain or cause to be maintained builder’s risk insurance covering the construction of the Entire 

Development Improvements, in an amount not less than the full insurable value of the Entire Development 

Improvements, and materials supplied in connection with the Entire Development Improvements. Tenant 

shall furnish to Landlord evidence reasonably acceptable to Landlord of coverage and any renewals or 

replacements of this insurance. Landlord (and if requested in writing by Landlord, Landlord’s mortgagee) 
shall be named as an additional insured under this policy. 

Section 10.5. Certificates. Within five (5) days of the Effective Date, Tenant shall deliver to 

Landlord certificates of the insurance required under this Lease (except for those certificates that are 

required to be delivered pursuant to the Lease at a later date). Each certificate shall provide that the insurer 

will not cancel the policy except after thirty (30) days prior written notice to Landlord, provided, however, 

that only ten (10) days’ prior notice shall be required for non-renewal or cancellation due to non-payment 

of premium. Prior to the expiration of each such insurance policy, Tenant shall deliver to Landlord copies 

of a renewal policy or binder which shall comply with the foregoing provisions with respect to prior notice 

of cancellation thereof being given by the insurance company to Landlord. In the event of the failure of 

Tenant to procure and deliver such renewal policy or policies or binder or binders therefor within the time 

above prescribed, Landlord shall be permitted to do so and the premiums charged therefor shall be borne 

and paid promptly by Tenant, together with a ten percent (10%) administrative fee. 

Section 10.6. Liability Insurance. Commencing on and after the Delivery Date, Tenant agrees 

to maintain or cause to be maintained at all times thereafter during Term of this Lease comprehensive 

general liability insurance for the Premises, as well as umbrella liability coverage for the Premises, in which 
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Landlord (and if requested in writing by Landlord, Landlord’s mortgagee) shall be named as an additional 

insured with minimum limits of liability in respect of personal injury of not less than Two Million and 

No/100 Dollars ($2,000,000.00) for each person and Two Million and No/100 Dollars ($2,000,000.00) for 

each occurrence/ Four Million ($4,000,000.00) in the aggregate, and an umbrella liability policy providing 

for not less than Ten Million ($10,000,000.00) in liability coverage. With respect of property damage a 

broad form policy with minimum limits of One Million and No/100 Dollars ($1,000,000.00) for each 

occurrence (each of such amounts shall be subject to be increased from time to time as Landlord may 

reasonably request based on CPI Adjustment. All insurance policies required by this provision shall be 

obtained by Tenant at Tenant’s expense. Said insurance policies shall provide for at least thirty (30) days' 

notice to Landlord before cancellation, provided, however, that only ten (10) days’ prior notice shall be 
required for non-renewal or cancellation due to non-payment of premium, and shall include a waiver of 

subrogation by the insurance carrier in a form reasonably acceptable by Landlord. It is agreed that the 

insurance coverages required herein may be maintained as part of master or umbrella policies of insurance 

covering other property of Landlord or Tenant, as applicable. 

Landlord and Tenant shall each maintain worker’s compensation insurance in the statutorily required 

amounts or such other alternative coverage(s) as may be permitted under the Laws of the State of Florida.  

Section 10.7. Premiums. All premiums and charges for all of said insurance policies for the 

Premises shall be paid by Tenant when due. If Tenant shall fail and neglect to make any payment when 

due, Landlord may, but shall not be obligated to, upon fifteen (15) days prior written notice, make such 

payment or carry such policy, and the amount of any premium paid by Landlord shall be repaid by Tenant 

to Landlord by no later than ten (10) days after written demand, together with a ten percent (10%) 

administrative fee. 

Section 10.8 Waiver of Subrogation. Landlord and Tenant each releases the other and the 

other’s officers, members, partners, owners, directors, agents (including, without limitation, any managing 

agent, management company and property manager) and employees (individually and collectively, the 

"Released Parties"), from any and all liability for loss or damage to the releasing party’s respective 
property located at the Entire Development, which loss or damage is covered by insurance (or self-

insurance) required to be carried hereunder. The foregoing waiver shall apply regardless of the cause, 

including, but not limited to, claims caused by any of the Released Parties. If either party maintains a 

deductible or self-insured retention, it is intended that the foregoing release include the amount of any such 

deductible or self-insured retention carried by the releasing party. Landlord and Tenant shall each cause its 

respective property insurance carrier to waive all rights of recovery against the Released Parties with respect 

to any such loss or damage. 

ARTICLE XI 

ASSIGNMENT AND SUBLETTING 

Section 11.1. Assignment; Subleasing. (a) Tenant, without the approval of Landlord, and at any 

time and from time to time during the Term of this Lease except as otherwise provided in Section 11.2, 

shall have the right to assign or transfer this Lease, or its rights hereunder, to any person or entity in Tenant’s 
sole discretion. Upon any assignment or transfer by Tenant of all of its rights under this Lease to any 

assignee that expressly assumes all obligations of "Tenant" under this Lease and provided that the assignee 

(or the guarantor of assignee's obligations under the Lease) has at least Ten Million ($10,000,000.00) in 

tangible net worth according to generally accepted accounting principles and subject to CPI Adjustment, 

Tenant shall be automatically released from all obligations and liabilities under this Lease except for any 

liabilities already accrued by Tenant prior to the date of assignment or transfer. Any assignee of Tenant’s 
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rights hereunder shall provide Landlord with written notice of such assignment by no later than sixty (60) 

days after the effective date of such assignment. In the event of any conflict between this Article XI and 

Article XII, the terms and conditions of Article XII shall govern and control. 

(b) In addition, notwithstanding anything to the contrary in this Article XI or the Lease, Tenant, 

without the approval of Landlord, and at any time and from time to time during the Term of this Lease, 

shall have the right to sublet and/or sub-license all or any portion of the Premises to any third parties, and 

lease, license and sublease the residential and commercial areas of the Premises, in Tenant’s sole discretion. 
Notwithstanding the forgoing, Tenant may not sublet and/or sub-license the Premises to any subtenant 

and/or sub-licensee to which Tenant has any direct or indirect beneficial ownership interest in without 

Landlord’s express authorization and provision relating to the proper calculation of Gross Revenue. 

Additionally, without obtaining Landlord’s prior written consent (which shall not be unreasonably 

withheld, delayed or conditioned), Tenant shall Tenant may not assign or transfer any interest in this Lease 

to any Person or entity if the Person that Controls such entity has: (i) been convicted of a felony, or (ii) been 

involved in litigation with Landlord, including any Person who has a controlling interest in any other 

Person, without Landlord’s reasonable consent if said Person has at any time been involved in litigation 

against the Landlord or has been convicted of a felony. 

Section 11.2 Stabilization Date. Except as permitted herein or otherwise in the Lease, Tenant 

will not assign the Lease or sell its right, title and interest in the entirety of the Premises, or be relieved of 

its obligations under the Lease prior to the expiration of twelve (12) months following the "Stabilization 

Date" (as defined below.) Within twelve (12) months following the Stabilization Date, this Section 11.2 

shall automatically terminate without any other further action required, but upon written request of Tenant, 

Landlord shall promptly execute a certificate in recordable form that this Section 11.2 is no longer 

applicable (which certificate may be executed by the City Manager and shall be binding upon the Landlord 

without any further authority or actions required). 

Notwithstanding anything to the contrary, this Section 11.2 shall not apply to and there shall not be 

any restrictions with respect to the following: (a) any Leasehold Mortgagee, Successor Tenants, or any 

other Person that succeeds to the interest of Tenant or to Leasehold Mortgagee under this Lease as a result 

of foreclosure proceedings, the granting of an assignment, lease, pledge, or other transfer in lieu of 

foreclosure, or through any other means, and (b) any changes, sales, assignments, or other transfers in the 

composition of the Persons owning any interest in Landlord's entity, including corporate interests, 

partnership interests, limited partnership interests, and membership interests, (c) assignments, pledges, or 

transfers of this Lease as collateral security for a mortgage loan held by an institutional lender, (d) any 

assignment, sale, or any transfer to a Leasehold Mortgagee, or any other assignment, sale, transfer or other 

actions taken pursuant to the terms and conditions of Article XII, or (e) as allowed pursuant to Section 

11.1(b), or Section 11.3. 

As used herein, the "Stabilization Date" shall means that ninety percent (90%) or more of the 

residential apartments located on the Premises have executed leases, (bb) Tenant's Work has been 

substantially completed (excepting minor punch list items), and (cc) Tenant is not in default under the Lease 

beyond applicable notice and cure periods. Notwithstanding anything to the contrary, this Section 11.2 

shall be deleted and shall be no longer applicable within twenty-four (24) months following the Rent 

Commencement Date (whether or not the Stabilization Date occurred). 

Section 11.3. Recognition. If for any reason this Lease is terminated prior to the expiration of Term 

of this Lease, Landlord agrees such termination will not result in a termination of any "Qualified Sublease" 

(as defined below) and any Qualified Sublease will continue for the duration of its term and any extensions 

thereof as a direct lease between Landlord and the subtenant thereunder, with the same force and effect as 
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if Landlord had originally entered into such sublease as the landlord thereunder. Landlord will execute an 

instrument evidencing Landlord’s agreement to recognize a particular Qualified Sublease in accordance 
with foregoing provisions within twenty (20) days after notice from Tenant (or direct written request. From 

such subtenant) that the subtenant thereunder has requested such an instrument. As used herein, a 

"Qualified Sublease" means a sublease or sub-license agreement entered into between Tenant and a 

subtenant or sublicensee (a) that demises or licenses any portion of the Premises to a bona fide sub-tenant 

or sub-licensee at an arm’s-length rate, and (b) the term of which (including any extension options) does 

not extend beyond the existing Term of this Lease (including any then-exercised extensions) at the time 

such sublease/sublicense is signed. 

ARTICLE XII 

FINANCING 

Section 12.1. Tenant’s Financing. Notwithstanding any provision of this Lease to the contrary, 

Tenant shall have the right, at any time and from time to time during the Term of this Lease and extensions 

thereof, and in each case without the consent of Landlord, to grant one or more leasehold mortgages 

encumbering all or any portion of the leasehold estate created by this Lease (whether or not such mortgage 

shall also cover other properties), and give as collateral to Leasehold Mortgagee an assignment of and 

security interest in (a) Tenant’s interest in Tenant's Mixed Use Project Improvements and Tenant's interest 

(as ground tenant) in and to the Premises, (b) the rents, income, receipts, revenues, issues and profits issuing 

to the Tenant from the Premises, (c) any subleases entered into by Tenant, and (d) Tenant's entire interest 

in this Lease and the leasehold estate created hereby. Notwithstanding the foregoing, Tenant shall not have 

the right to encumber or subordinate the Landlord's fee simple estate in the Premises. Tenant shall 

immediately notify Landlord in writing of the name and address of any Leasehold Mortgagee. 

Section 12.2. Landlord’s Financing. Landlord may, in its sole discretion, grant a mortgage or 

similar lien encumbering Landlord's fee simple estate in the Premises (a "Fee Mortgage"); such Fee 

Mortgage shall recognize all of Tenant's (and any Leasehold Mortgagee's) rights hereunder (and/or under 

any SNDA to which the holder of each Fee Mortgage is a party), and shall be subject to this Lease and 

subordinate to this Lease and any renewals, amendments and replacements hereof, including, without 

limitation, any new lease made pursuant to the provisions of this Article and the term, rights and leasehold 

estate of Tenant hereunder and thereunder and to any Leasehold Mortgages. The provisions of this Section 

12.2 shall be self-operative, without the necessity of any other written consent or subordination by the 

holder of any Fee Mortgage. However, upon request of Tenant, Landlord shall at any time or times cause 

the holder of each Fee Mortgage to execute, acknowledge and deliver to Tenant and each Leasehold 

Mortgagee, provided that Tenant pays any reasonable costs incurred by Landlord in respect thereof, any 

instrument reasonably required by Tenant or any Leasehold Mortgagee (or the holder of each Fee 

Mortgage's joinder to an SNDA) to confirm the terms in this Section 12.2. 

Section 12.3. No Amendments or Merger; Right to Cure; New Lease; Insurance Adjustments 

and Awards. 

(a) Amendments. Without limiting the provisions of Section 12.3(e) hereof, if Tenant or 

Tenant’s Leasehold Mortgagee has provided Landlord with written notice of the existence of such 

Leasehold Mortgage (which notice must include a street address and contact person for such Leasehold 

Mortgagee), there shall be no cancellation, termination, waiver, surrender, acceptance of surrender, 

amendment, change or modification of this Lease by joint action of Landlord and Tenant, or by Tenant or 

Landlord alone without, in each case, the prior written consent of Leasehold Mortgagee (and if any such 

action is taken without the prior written consent of Leasehold Mortgagee, then such action shall be effective 

29 

66819265;3 

/40354/2- DROONEY - DRAFT#48631550 v1 

10/17/22 



     

  

 

 
 

 

         

   

         

            

   

            

   

         

      

        

           

       

      

         

          

       

        

        

           

    

             

    

      

           

          

          

        

        

    

        

            

  

            

         

          

              

        

         

         

      

  

        

            

      

    

   

as between Tenant and Landlord, but shall not be effective as against Leasehold Mortgagee, unless the same 

is permitted without consent under the terms of the Leasehold loan documents). 

(b) No Merger. There shall be no merger of: (i) Landlord's fee title to the Premises, on the one 

hand, with (ii) this Lease and the Tenant's leasehold estate, on the other hand, notwithstanding that said fee 

title and this Lease or leasehold estate may be owned by the same Person or Persons.  Without limiting the 

generality of the foregoing, no merger shall result from the acquisition by Tenant of the Premises (or the 

devolution upon any one entity of both the fee interest of Landlord and the leasehold estate of Tenant). 

(c) Concurrent Notices. If Tenant or Tenant’s Leasehold Mortgagee has provided Landlord 

with written notice of the existence of such Leasehold Mortgage (which notice must include a street address 

and contact person for such Leasehold Mortgagee), then thereafter, Landlord shall, upon serving Tenant 

with any notice of default or termination, simultaneously serve a copy of such notice upon Leasehold 

Mortgagee, and no such notice of default or termination to Tenant shall be effective against the Leasehold 

Mortgagee unless and until a copy is so served upon Leasehold Mortgagee in the manner provided in this 

Lease for the giving of notices (but Landlord's failure simultaneously to serve a copy of such notice upon 

Leasehold Mortgagee shall not constitute an event of default by Landlord giving rise to any remedy 

exercisable by Tenant).  Each notice of default given by Landlord will state the amounts of whatever Rent 

and other payments herein provided for are then claimed to be in default (or, in the case of any other default, 

shall describe the default(s) with reasonable specificity). Notwithstanding anything to the contrary in this 

Lease, Leasehold Mortgagee following the occurrence of a default under the Leasehold Mortgage may (but 

shall not be obligated to) exercise all of Tenant's rights under this Lease.  

(d) Right to Cure. In the event of any default by Tenant under this Lease that is reasonably 

susceptible to cure, Leasehold Mortgagee shall have the same period, commencing upon written notice to 

each such Leasehold Mortgage of such default, to remedy or cause to be remedied the default complained 

of as Tenant has hereunder to cure such default, plus an additional twenty (20) days in the case of default 

may be cured by the payment of money and the maintenance of insurance and forty-five (45) days in the 

case of any other default which is capable of being cured by the Leasehold Mortgagee (such forty-five (45) 

day period shall be extended for a reasonable period of time to gain possession of the interest of Tenant 

under this Lease through legal proceedings if necessary to cure such default), and Landlord shall accept 

performance by such Leasehold Mortgagee within the time specified herein as timely performance by 

Tenant; provided, however, that (i) nothing contained herein shall be deemed to impose upon any Leasehold 

Mortgagee the obligation to perform any obligation of Tenant under this Lease or to remedy any default by 

Tenant hereunder, (ii) as pertains to the Leasehold Mortgagee, Landlord waives any default by Tenant that 

is not susceptible to cure, and (iii) Leasehold Mortgagee shall be diligently prosecuting such cure. Any 

provision of this Lease to the contrary notwithstanding, no performance by or on behalf of a Leasehold 

Mortgagee shall cause it to become a "mortgagee in possession" or otherwise cause it to be deemed to be 

in possession of the Premises or bound by or liable under this Lease. In addition, the parties agree that if 

there is more than one (1) Leasehold Mortgagee (or collateral assignee), or if there are Leasehold Mortgages 

and loans made by Tenant Mezzanine Lenders, then only one Leasehold Mortgagee or Tenant Mezzanine 

Lender designated as the lead lender by intercreditor agreement among the Leasehold Mortgagees and 

Tenant Mezzanine Lender (the "Designated Lender") shall be entitled to exercise the cure rights described 

in this Section 12.3(d) on behalf of all Leasehold Mortgagees and Tenant Mezzanine Lenders. 

(e) No Right to Terminate. Notwithstanding any provision to the contrary, Landlord shall not 

have the right to terminate this Lease or re-enter the Premises by reason of a default by Tenant that is 

reasonably susceptible of cure by Leasehold Mortgagee, during the period specified in Section 12.3(d), 

above, in which Leasehold Mortgagee is entitled to cure a default by Tenant, as long as: 

(i) all monetary defaults by Tenant under this Lease have been cured; 
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(ii) in the case of a non-monetary default by Tenant under this Lease, Leasehold 

Mortgagee shall have notified Landlord within forty-five (45) days after receipt of notice of default 

from Landlord of its intention to cure and such Leasehold Mortgagee thereafter prosecutes the same 

to completion with reasonable diligence and continuity prior to the expiration of such Leasehold 

Mortgagee's cure period specified in Section 12.3(d); 

(iii) if possession of the Premises is required in order to cure the default in question, 

Leasehold Mortgagee (A) shall have entered into possession of the Premises with the permission 

of Tenant for such purpose, or (B) shall have notified Landlord of its intention to institute 

foreclosure proceedings and shall have instituted foreclosure proceedings, to obtain possession 

directly or through a receiver, in each case within sixty (60) days after receiving from Landlord a 

copy of a default notice, and thereafter prosecutes such proceedings with reasonable diligence and 

continuity or receives an assignment of this Lease in lieu of foreclosure from Tenant, and, upon 

obtaining possession pursuant to clause (A) or clause (B) above, commences promptly to cure the 

default in question and prosecutes the same to completion with reasonable diligence and continuity 

and within the time frames set out in Section 12.3(d); or 

(iv) if Leasehold Mortgagee shall have proceeded pursuant to this Section 12.3(e) and, 

during the period specified in Section 12.3(d), such default by Tenant under this Lease is cured; 

provided, that, in each case the Leasehold Mortgagee shall have delivered to Landlord its non-binding 

notice of intention to take the action described in subparagraphs (ii) or (iii) of this Section 12.3(e), and that 

during the period in which such action is being taken (and any foreclosure proceedings are pending), all 

Base Rent, Percentage Rent and Additional Rent is paid when due. Notwithstanding the foregoing, at any 

time after the delivery of the aforementioned notice of intention, the Leasehold Mortgagee may notify 

Landlord, in writing, that it has relinquished possession of the Premises or that it will not institute 

foreclosure proceedings or, if such proceedings have been commenced, that it has discontinued them, in 

which case Landlord may immediately terminate this Lease (a "Leasehold Mortgagee Termination 

Waiver"). For all purposes of this Lease, the term "foreclosure proceedings" shall include, in addition to 

proceedings to foreclose a mortgage, where applicable, any foreclosure or similar proceedings commenced 

by a collateral assignee with respect to its collateral assignment. 

(f) New Lease. In the event of a termination of this Lease for any reason whatsoever, 

including, but not limited to, the rejection of this Lease by Tenant or a trustee in connection with any 

bankruptcy proceeding, provided that a Leasehold Mortgagee Termination Waiver shall not have occurred, 

Landlord will promptly upon obtaining knowledge of such termination, notify Leasehold Mortgagee of 

such termination and the amount of the sums then due to Landlord under this Lease, and the Leasehold 

Mortgagee shall have, within a period of forty-five (45) days), the right to require Landlord to (and Landlord 

shall) enter into a new lease of the Premises with the Leasehold Mortgagee or its nominee or designee (or 

the Designated Lender, if there are multiple Leasehold Mortgages and/or loans made by Tenant Mezzanine 

Lenders) in accordance with the following provisions: 

(i) The Leasehold Mortgagee or its nominee or designee shall be entitled to such new 

lease if the Leasehold Mortgagee shall make written request upon Landlord for such new lease on 

or before the date which is forty-five (45) days after the date on which the Leasehold Mortgagee 

shall have received the notice from Landlord of such termination and Leasehold Mortgagee pays 

to Landlord (A) by no later than ten (10) days after such Leasehold Mortgagee requests such new 

lease with Landlord all sums then due to Landlord under this Lease, including all Base Rent, 

Percentage Rent and Additional Rent, and (B) simultaneously with the execution and delivery of 

the new lease, and as a condition precedent to the effectiveness thereof, all sums then due to 

Landlord under this Lease, including all Base Rent, Percentage Rent, Additional Rent and all 
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expenses of Landlord, including reasonable attorneys' fees and reasonable court costs incurred by 

Landlord in connection with any and all defaults by Tenant, the termination of this Lease and the 

preparation of the new lease; 

(ii) Such new lease shall be for what would have been the remainder of the Term of 

this Lease (if this Lease had not been terminated), effective as of the date of such termination, and 

at the same Rent and upon the same terms, provisions, covenants and agreements as herein 

contained (other than ministerial changes); 

(iii) Such new lease shall have the same priority as the lease it replaces. Such new 

lease shall, however, be subject to the same conditions of title as this Lease is subject to on the date 

immediately preceding such termination. For the avoidance of doubt, if the lease being replaced is 

prior to any mortgage or other lien, charge or encumbrance on Landlord's estate in the Premises, 

then the new lease shall also be prior to any Fee Mortgage or other lien, charge or encumbrance on 

Landlord's estate in the Premises; 

(iv) Upon the execution and delivery of a new lease under this Section, all subleases at 

the Premises which have become direct leases between Landlord and the subtenant shall thereupon 

be assigned and transferred without recourse, representation or warranty by Landlord to the tenant 

named in such new lease. Between the date of termination of this Lease and the earlier of (a) the 

date of execution and delivery of the new lease and (b) the date such Leasehold Mortgagee's option 

to request a new lease pursuant to this Section expires if such Leasehold Mortgagee does not 

exercise such option, Landlord shall not enter into any new leases or subleases of any portion of 

the Premises, cancel or modify any then existing subleases (other than termination by reason of 

subtenant default), or accept any cancellation, termination or surrender thereof without the prior 

written consent of each Leasehold Mortgagee, not to be unreasonably withheld, conditioned or 

delayed. 

(g) Claims for Insurance Proceeds or Awards. No property insurance claims shall be settled 

and no agreements will be made in respect of any award without, in each case, the prior written consent of 

the Leasehold Mortgagee, not to be unreasonably withheld, conditioned or delayed, unless otherwise 

provided in the applicable Leasehold Mortgage. 

(h) Arbitrations and Disputes. In the event of any arbitration, appraisal or other dispute 

resolution proceeding, or any proceeding or dispute relating to the application or determination of any 

insurance, casualty or condemnation proceeds, to which Landlord and Tenant are parties, each Leasehold 

Mortgagee shall be entitled to (but not obligated to) participate in such proceeding. Such participation 

shall, to the extent reasonably required by the Leasehold Mortgage, and subject to the rights of third parties, 

include: (i) the right to receive copies of all notices, demands, and other written communications and 

documents at the same time they are served upon or delivered to Landlord or Tenant; (ii) filing any papers 

contemplated or permitted by such proceedings; and (iii) attending and participating in all hearings, 

meetings, and other sessions or proceedings relating to such dispute resolution; provided, however, that the 

Leasehold Mortgagee shall have no greater rights in such proceeding than Tenant. 

(i) Recognition Agreement. Upon request of Tenant, Landlord shall execute and deliver to 

any Leasehold Mortgagee a subordination, non-disturbance and attornment agreement (an "SNDA") in form 

reasonably acceptable to Landlord and such Leasehold Mortgagee.  Such SNDA shall (i) be consistent with 

the provisions of this Lease regarding Leasehold Mortgages and the rights of Leasehold Mortgagee(s), and 

(ii) confirm that the lien of the Lease is senior in priority to any Fee Mortgage, and (iii) provide, among other 

things, for the continuation of the Lease in the event that the Landlord sells, transfers or assigns Landlord's 
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Estate, or is the subject of any bankruptcy proceeding or any foreclosure of the Fee Mortgage by the Fee 

Mortgagee. 

Section 12.4. Delay for Foreclosure. Without limiting anything set forth in Section 12.3, in the 

event that Landlord has given Leasehold Mortgagee notice of Tenant’s default under Section 12.3 and 

Mortgagee desires to cure Tenant’s default but is unable to do so while Tenant is in possession of the 

Premises, or during the period of time that Leasehold Mortgagee’s proceedings are stayed by reason of 
Tenant being subject to Chapter 7 or 11 of the Bankruptcy Code of the United States, as amended, or if 

Landlord has elected to terminate this Lease and Leasehold Mortgagee desires to obtain a new lease 

pursuant to Section 12.3 but has not yet acquired Tenant’s leasehold interest in this Lease, then Leasehold 

Mortgagee shall have the right to postpone the specified date for effecting a cure of this Lease or obtaining 

a new lease for a period reasonably sufficient to enable Leasehold Mortgagee or its designee to acquire 

Tenant’s interest in this Lease by foreclosure of its Leasehold Mortgage or otherwise, as long as Landlord 

is paid the Base Rent, Percentage Rent and other sums due under this Lease during the postponement. 

Leasehold Mortgagee shall exercise the right to extend the cure period or the date for obtaining a new lease 

by giving Landlord notice prior to the last date that Landlord would otherwise be entitled to elect a cure or 

obtain a new lease and by tendering to Landlord any Base Rent, Percentage Rent and other charges then in 

default. 

Section 12.5. Nonliability for Covenants. The provisions of this Article XII are for the benefit 

of Leasehold Mortgagee and Landlord and may be relied upon and shall be enforceable by Leasehold 

Mortgagee. Neither Leasehold Mortgagee nor any other holder or owner of the indebtedness secured by 

the Leasehold Mortgage or otherwise shall be liable upon the covenants, agreements or obligations of 

Tenant contained in this Lease, unless and until Leasehold Mortgagee or that holder or owner acquires the 

interest of Tenant. 

Section 12.6. No Subordination of Fee. Nothing contained in this Lease shall be or ever will be 

construed as a subordination of Landlord’s fee interest in the Premises or its reversionary interest in Tenant's 

Mixed Use Project Improvements to any Leasehold Mortgage. Upon the expiration or termination of this 

Lease, except as specifically otherwise provided in this Article XII, any Leasehold Mortgage of Tenant’s 
interest in the Premises shall be null and void and any subleases of Tenant shall be deemed terminated 

unless, with respect to any subleases, a recognition and attornment agreement has been executed in 

connection with a sublease pursuant to this Lease, in which event the sublease may remain in effect pursuant 

to its terms and subject to the terms of the applicable recognition and attornment agreement.  

Section 12.7. Certain Transfers. Notwithstanding any provision of this Lease to the contrary, 

Landlord agrees, if Leasehold Mortgagee or any other Person succeeds to the interest of Tenant under this 

Lease as a result of foreclosure proceedings, transfers of the Lease or interest in the Lease in lieu of 

foreclosure, or through any other means (any such person, a "Successor Tenant"): 

(a) The Successor Tenant shall become a substituted Tenant under this Lease without necessity 

of any consent of, approval by or notification to Landlord; 

(b) A Successor Tenant shall not be personally liable for any default or other act or occurrence 

arising prior to the date that the Successor Tenant acquires the interest of the Tenant (but shall nonetheless 

be obligated to cure any monetary event of default existing at the time it acquires such interest within the 

time frames for cure set forth in this Article XII). After assuming the Lease, a Successor Tenant shall 

reasonably cooperate with Landlord to enforce any claim that was made against any existing payment and 

performance bond if Tenant failed to complete Tenant's Work according to the requirements of the Lease. 

If the Successor Tenant is the Leasehold Mortgagee or a nominee or designee of Leasehold Mortgagee, (i) 

such Person shall not be required to assume Tenant’s obligations under this Lease, including but shall be 
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deemed to have agreed to perform all of Tenant’s obligations which have accrued as ofhereunder only from 

and after the date of such acquisition and only or so long as such purchaser is the owner of the leasehold 

estate; (ii) such Person, upon any assignment, however of the leasehold estate, shall be relieved of all 

obligations under the Lease; and (iii) Landlord Landlord shall look solely to the interest of such Successor 

Tenant in the Premises in the event of the breach or default by such Successor Tenant under the terms of 

this Lease and Landlord agrees that any judgment or decree to enforce the obligations of such Successor 

Tenant shall be enforceable only to the extent of such interest of such Successor Tenant in the Premises. 

Section 12.8. Recognition Agreement. Landlord agrees that it will, from time to time, and at 

Tenant’s request, execute a ground lessor/recognition agreement with and in favor of any Leasehold 

Mortgagee in connection with Tenant financing or refinancing all or part of the purchase of Tenant’s interest 
in the Lease and/or the construction or renovation of Tenant's Mixed Use Project Improvements. Such 

agreement shall be in form and content reasonably acceptable to such Leasehold Mortgagee and Landlord 

and will be provided by Landlord upon the written request of Leasehold Mortgagee or Tenant within fifteen 

(15) days of written request therefor. Tenant agrees that it will, from time to time, and at Landlord’s request, 
execute a ground lessee/recognition agreement with and in favor of any mortgagee of Landlord in 

connection with Landlord financing or refinancing all or any part of Landlord’s fee simple interest in the 
Premises. Such agreement shall be in form and content reasonably acceptable to such mortgagee and 

Tenant and will be provided by Tenant upon the written request of Landlord’s mortgagee or Landlord within 

fifteen (15) days of written request therefor. 

Section 12.9. Proceeds of Insurance; Condemnation. Notwithstanding anything in this Lease to 

the contrary, Landlord agrees that (i) Leasehold Mortgagee shall be entitled to participate in any adjustment or 

settlement regarding insurance or condemnation proceeds or awards that would otherwise be paid to Tenant, 

to collect and hold any such proceeds or awards (and, if such proceeds or awards are paid to Landlord, the same 

shall be promptly paid to such Leasehold Mortgagee) and (ii) Leasehold Mortgagee shall have the right, in its 

sole discretion, to determine and direct whether any such proceeds or awards (that would otherwise be paid to 

Tenant) are made available for the restoration of Tenant's Mixed Use Project Improvements or are applied to 

the repayment of the loan secured by the Leasehold Mortgage. If Leasehold Mortgagee makes such proceeds 

available to Tenant for restoration, Leasehold Mortgagee may hold such funds as depository. Landlord 

hereby subordinates all rights (if any) it may have under the Lease to receive such insurance proceeds and 

condemnation proceeds payable and attributable to Tenant's Mixed Use Project Improvements, to protect 

Leasehold Mortgagee’s right to receive such proceeds. During the term of any Leasehold Mortgage, 

Landlord waives any requirement under this Lease requiring that Landlord be named as a loss payee under 

any casualty or property insurance policy maintained by Tenant. 

Section 12.10. Tenant Mezzanine Financing. Provided Tenant provides to Landlord a written 

notice expressly referencing this Section 12.10 of this Lease and setting forth the name and address of any 

lender having a security interest in the direct or indirect equity or other ownership interest in Tenant 

(whether or not such security interest shall also cover other equity or ownership interests in one or more 

other Persons) (each, a "Tenant Mezzanine Lender"), Landlord shall thereafter deliver to each Tenant 

Mezzanine Lender a copy of each notice of default or Lease termination given to Tenant at the same time 

as, and whenever any such notice of default or notice of termination shall thereafter be given by Landlord 

to Tenant, and no such notice of default or notice of termination by Landlord shall be deemed to have been 

duly given to Tenant unless and until a copy thereof shall have been so given to each such Tenant Mezzanine 

Lender. Subject to the terms of Section 12.10, Tenant Mezzanine Lenders shall (A) thereupon have a single 

period (for all Tenant Mezzanine Lenders) of ten (10) days more (than Tenant) in the case of a default in 

the payment of Base Rent, Percentage Rent or Additional Rent and thirty (30) days more (than Tenant) in 

the case of any other default which is capable of being cured by a Tenant Mezzanine Lender (subject to 

extension upon the terms set forth in Section 12.10, with such terms being applied (with the necessary 

changes being made so that the terms apply to the Tenant Mezzanine Lenders), after notice of such default 
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is given to Tenant Mezzanine Lenders, for curing the default, causing the same to be cured by Tenant or 

otherwise, and (B) within such period and otherwise as herein provided, have the right to cure such default, 

cause the same to be cured by Tenant or otherwise or cause an action to cure a default to be commenced, 

and Landlord shall not have the right to terminate this Lease or to reenter the Premises, by reason of a 

default by Tenant, until the cure period has expired without a cure having been made; provided, however, 

that nothing contained herein shall be deemed to impose upon any Tenant Mezzanine Lender the obligation 

to perform any obligation of Tenant under this Lease or to remedy any default by Tenant hereunder. For 

the avoidance of doubt, so long as Landlord timely notifies any Tenant Mezzanine Lender pursuant to this 

Section 12.10, the additional cure rights afforded to Tenant Mezzanine Lenders hereunder shall run 

concurrently with any cure rights that may be provided hereunder to any Leasehold Mortgagee. Landlord 

shall accept performance by a Tenant Mezzanine Lender of any covenant, condition or agreement on 

Tenant's part to be performed hereunder with the same force and effect as though performed by Tenant. 

Any provision of this Lease to the contrary notwithstanding, no performance by or on behalf of a Tenant 

Mezzanine Lender shall cause it to become a "mortgagee in possession" or otherwise cause it to be deemed 

to be in possession of the Premises or bound by or liable under this Lease.  Notwithstanding any provision 

of this Lease to the contrary, (i) the rights of any Tenant Mezzanine Lenders (as described in this Section 

12.10 or elsewhere in this Lease) shall be subject to the rights of any Leasehold Mortgagee, whose rights 

shall take precedence and (ii) in the event that Leasehold Mortgagee and one or more Tenant Mezzanine 

Lenders (the "Affected Tenant Mezzanine Lenders") simultaneously close on loans to Tenant and any 

affiliate of Tenant, respectively, as part of a related financing and the obligations of Tenant under the 

Leasehold Mortgage documents have been paid and satisfied in full, all rights granted to such Leasehold 

Mortgagee under this Lease shall be deemed granted to the Affected Tenant Mezzanine Lenders until the 

mezzanine loans made by such Affected Tenant Mezzanine Lenders have been paid and satisfied in full. 

Notwithstanding anything to the contrary contained herein provided, no Person shall be entitled to the rights 

and benefits of Tenant Mezzanine Lender hereunder unless: (i) such mezzanine loan must by its terms be 

paid in full no later than the Expiration Date, and (ii) such mezzanine loan shall not be secured by a lien on 

all or any portion of the Landlord's Estate, Tenant's leasehold interest in the Premises or Tenant's Estate in 

the other Premises. 

Section 12.11. Further Cooperation. Upon the written request of Tenant, Landlord agrees to 

amend this Section 12 of this Lease to incorporate any changes or clarifications requested by Tenant or any 

proposed lender of Tenant (or any lender of any purchaser of Tenant’s interest in this Lease) to secure such 
lender’s agreement to provide debt financing for the construction of the Entire Development and/or 

acquisition of the Tenant’s interest in the Premises; provided, however, in no event shall Landlord be 

required to amend this Lease in violation of Section 12.6. Further, Landlord shall promptly, under 

documentation reasonably satisfactory to the requesting party acknowledge any subtenant's non-disturbance 

and recognition rights; agree directly with Leasehold Mortgagee that it may exercise against Landlord all 

of Leasehold Mortgagee's rights in the Lease; certify (subject to any then exception reasonably specified) 

that this Lease is in full force and effect, that no default exists, the date through which Rent has been paid 

and other similar matters reasonably requested. 

Section 12.12 Lease Impairments. Any Lease Impairment (as defined herein) made without 

Leasehold Mortgagee's consent shall (at Leasehold Mortgagee's option) be null, void, and of no force or 

effect, and not bind Tenant or Leasehold Mortgagee. As used herein, a "Lease Impairment" means 

Tenant's: (a) amending, canceling, modifying, restating, surrendering, or terminating this Lease, including 

upon any casualty or condemnation; (b) consenting or failing to object to a bankruptcy sale of any Premises; 

(c) subordinating this Lease or the leasehold estate to any other estate or interest in the Premises; or (d) 

waiving the terms of this Lease. 

Section 12.13 Miscellaneous. Notwithstanding anything to the contrary in this Lease, Leasehold 

Mortgagee may: (a) exercise its right through an affiliate, assignee, designee, nominee, subsidiary or other 
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person acting in its own name or in Leasehold Mortgagee's name (and anyone acting under this clause shall 

automatically have the same protections, rights and limitations of liability as Leasehold Mortgagee, (b) 

refrain from curing any defaults; (c) abandon such cure at any time; or (d) withhold consent or approval for 

any reason or no reason, except where this Lease states otherwise. Any such consent or approval must be 

written. To the extent that Leasehold Mortgagee's rights under this Lease apply after this Lease terminates, 

they shall survive termination. If the leasehold estate and the fee estate are ever commonly held, they shall 

remain separate and distinct estates and shall not merge without Leasehold Mortgagee's consent. 

ARTICLE XIII 

CASUALTY AND CONDEMNATION 

Section 13.1. Casualty. If the Tenant's Mixed Use Project Improvements shall be damaged or 

rendered wholly or partially untenantable by fire or other casualty during Term of this Lease, no 

Rent shall abate during such period, whether Tenant's Parcel and Tenant's Mixed Use Project 

Improvements are tenantable or not, and: 

(a) if there are at least forty (40) full Calendar Years remaining in Term of this Lease 

(measured from the date of the casualty) Tenant shall promptly rebuild or repair the 

Tenant's Mixed Use Project Improvements to substantially their former condition or 

better (subject to Tenant's right to alter the Premises as otherwise referenced in the 

Lease), at Tenant’s sole cost and expense. 

(b) If there are if there are at least twenty (20) full Calendar Years remaining in the Term 

of this Lease (measured from the date of the casualty) but less than 40 Calendar Years, 

and if Landlord notifies Tenant, in writing and by no later than ninety (90) days after 

the occurrence of such casualty (the "Notice Deadline"), that Landlord will amend 

this Lease (and does in fact amend the Lease) to grant Tenant the right to extend the 

Term of this Lease at least two (2) times, for ten (10) additional years per extension 

(a "13.1(b) Extension Grant Notice"), then Tenant shall promptly rebuild or repair 

the Tenant's Mixed Use Project Improvements to substantially their former condition 

or better, at Tenant’s sole cost and expense. If Landlord fails or refuses to provide a 

13.1(b) Extension Grant Notice to Tenant by no later than the Notice Deadline, then 

Tenant shall not be required to rebuild or repair Tenant's Mixed Use Project 

Improvements and Tenant shall have the right, but not the obligation, to terminate this 

Lease by furnishing written notice thereof to Landlord by no later than ninety (90) 

days after the Notice Deadline and in such event this Lease shall be terminated and 

the parties hereto shall have no further obligations hereunder provided the Premises 

are surrendered in a safe condition and except for any obligations that survive the 

termination or expiration of this Lease. Base Rent during such extension terms shall 

be calculated pursuant to Section 4.1. 

(c) If there are if there are at less than twenty (20) full Calendar Years remaining in the 

Term of this Lease (measured from the date of the casualty), and if Landlord notifies 

Tenant, in writing and by no later than the Notice Deadline, that Landlord will amend 

this Lease (and does in fact amend the Lease) to grant Tenant the right to extend the 

Term of this Lease at least three (3) times, for ten (10) additional years per extension 

(a "13.1(c) Extension Grant Notice"), then Tenant shall promptly rebuild or repair 

the Tenant's Mixed Use Project Improvements to substantially their former condition 

or better, at Tenant’s sole cost and expense. If Landlord fails or refuses to provide a 

13.1(c) Extension Grant Notice to Tenant by no later than the Notice Deadline, then 
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then Tenant shall not be required to rebuild or repair the Tenant's Mixed Use Project 

Improvements and Tenant shall have the right, but not the obligation, to terminate this 

Lease by furnishing written notice thereof to Landlord by no later than ninety (90) 

days after the Notice Deadline and in such event this Lease shall be terminated and 

the parties hereto shall have no further obligations hereunder provided the premises 

are surrendered in a safe condition and except for any obligations that survive the 

termination or expiration of this Lease. Base Rent during such extension terms shall 

be calculated pursuant to Section 4.1. 

(d) Landlord shall use commercially reasonable efforts to promptly restore all portions of 

the Public Use Lands affected by a casualty to their condition immediately preceding 

such casualty at Landlord's sole cost and expense. In the event of any rebuilding under 

this Article XIII, such shall be performed in accordance with the requirements of 

Sections 5.3 and 5.4 above. 

Section 13.2. Condemnation. 

(a) Unless this Lease is terminated pursuant to Section 13.2(b), if an immaterial 

portion (in Tenant’s reasonable judgement) of Tenant's Parcel and Tenant's Mixed Use Project 

Improvements shall be taken by condemnation or other eminent domain proceedings pursuant to 

any law, general or special, by an authority ("Condemning Authority") having the power of 

eminent domain, or is sold to a Condemning Authority under threat of the exercise of that power, 

this Lease shall continue and there shall be no abatement of the Rent. 

(b) If a portion of Tenant's Parcel and Tenant's Mixed Use Project Improvements are 

so taken or sold, and that portion in Tenant’s reasonable judgment is material to Tenant’s use and 
occupancy of the Premises to the extent that the remaining portion is not commercially viable, or 

if all of the Premises is so taken or sold, Tenant may in addition to all rights and remedies under 

Florida law, terminate this Lease by giving written notice to Landlord. This Lease shall then 

terminate on the day following the vesting of title in the Condemning Authority, except as provided 

below and except with respect to obligations and liabilities of Landlord and Tenant under this Lease 

that have arisen on or before the date of termination. Base Rent, Percentage Rent and Additional 

Rent and other charges under this Lease shall be prorated as of the date of termination, and upon 

termination Tenant shall satisfy and cause to be released any mortgages (including any Leasehold 

Mortgage), liens or other encumbrances placed or suffered to be placed on the Premises by Tenant. 

In the event that Tenant shall fail to exercise its option to terminate this Lease as provided in this 

subsection, or in the event that a part of the Premises shall be taken under circumstances under 

which Tenant will have no such termination option, Tenant shall be entitled to all condemnation 

proceeds reasonably attributable to Tenant’s interest therein under this Lease and Tenant shall have 

the sole responsibility for restoring Tenant's Mixed Use Project Improvements to a complete 

architectural unit. 

(c) Any award or compensation paid on account of any taking or sale described in this 

Section 13.2 wherein this Lease is terminated shall be allocated between Landlord and Tenant as 

follows: (i) first to Tenant for the value of Tenant’s leasehold interest in the Premises taken, taking 

into account the lost profits and the reduction, if any, in the fair market value of Tenant’s interest 

in the Premises as a result of the taking; (ii) next, to Tenant for the value of any Tenant's Mixed 

Use Project Improvements taken, less the value of Landlord’s reversionary interest in those 

Tenant's Mixed Use Project Improvements;, (iii) next, to Tenant in the outstanding amount secured 

by any outstanding Leasehold Mortgage, less (i) and (ii), and then finally, the balance to Landlord. 
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If there is a Leasehold Mortgagee, then the terms and conditions of Article XII shall supercede and 

control over this Article XIII. 

ARTICLE XIV 

DEFAULT; CERTAIN RIGHTS AND REMEDIES 

Section 14.1. Default (Landlord/Tenant). 

(a) The occurrence of any one or more of the following events (any such event being 

specified herein as a "failure" or "default") shall constitute an Event of Default under this Lease: 

(i) a failure by Tenant to make (regardless of the pendency of any bankruptcy, reorganization, 

receivership, insolvency or other proceedings, in law, in equity or before any administrative 

tribunal which had or might have the effect of preventing Tenant from complying with the 

provisions of this Lease): (x) any payment of Base Rent, Percentage Rent which continues 

unremedied for a period of thirty (30) days after Tenant's receipt of written notice from Landlord, 

specifying in reasonable detail the amount of money not paid and the nature and calculation of 

same, or (y) any payment of Additional Rent or other sum herein required to be paid by Tenant 

which continues unremedied for a period of thirty (30) days after receipt of written notice thereof 

is given to Tenant by Landlord; (ii) failure by Tenant to perform and observe, or a violation or 

breach of, any other provision in this Lease and such default shall continue for a period of thirty 

(30) days after written notice thereof is given by Landlord to Tenant or if such default is of such a 

nature that it cannot reasonably be cured within such period of thirty (30) days, such period shall 

be extended for such longer time as is reasonably necessary provided that Tenant has commenced 

to cure such default within said period of thirty (30) days, and is actively, diligently, continuously 

and in good faith proceeding to remedy such default and, in any event cures such default within 

one hundred and twenty (120) days after notice thereof provided that such default could have been 

reasonably cured within such 120 day period; (iii) Tenant shall (A) voluntarily be adjudicated a 

bankrupt or insolvent, (B) or voluntarily consent to the appointment of a receiver or trustee for 

itself or for any of the Premises, (C) voluntarily file a petition seeking relief under any Debtor 

Relief Law, or (D) voluntarily file a general assignment for the benefit of creditors; (iv) a court 

shall enter an order, judgment or decree appointing, with the voluntary consent of Tenant, a receiver 

or trustee for Tenant or for the Premises or approving a petition filed against Tenant which seeks 

relief under any Debtor Relief Law, and such order, judgment or decree shall remain in force, 

undischarged or unstayed, one hundred twenty (120) days after it is entered; (v) Tenant shall in any 

insolvency proceedings be liquidated or dissolved or shall voluntarily commence proceedings 

towards its liquidation or dissolution; or (vi) the estate or interest of Tenant in the Premises shall 

be levied upon or attached in any proceeding and such estate or interest is about to be sold or 

transferred or such process shall not be vacated or discharged within one hundred twenty (120) 

days after such levy or attachment. 

(b) If any Event of Default shall have occurred, Landlord shall have the right at its 

option, then or at any time thereafter, to do any one or more of the following without demand upon 

or notice to Tenant: 

(i) If Tenant does not cure such Event of Default within the cure period stated 

above, Landlord may give Tenant written notice of termination of this Lease, subject to the 

rights of any Leasehold Mortgagee to receive notice of and cure such default. If Tenant (or 

Leasehold Mortgagee) has cured the Event of Default and paid to Landlord, as liquidated 

damages, the Late Charge on the past-due Rent (which amount shall be in addition to the 

past-due Rent), Landlord’s notice of termination shall be deemed null and void. 
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(ii) Landlord may give Tenant notice of Landlord’s intention to terminate this 
Lease on a date specified in such notice. At the option of Landlord, upon the date therein 

specified, unless the Event of Default for which the termination is effected has been cured 

by Tenant (subject to the rights of any Leasehold Mortgagee to receive notice of and cure 

such default), the Term of this Lease and the estate hereby granted and all rights of Tenant 

hereunder shall expire and terminate as if such date were the date hereinabove fixed for the 

expiration of the Term of this Lease, but Tenant shall remain liable for all its obligations 

hereunder through the date hereinabove fixed for the expiration of the Term of this Lease, 

including its liability for Base Rent, Percentage Rent and Additional Rent as hereinafter 

provided. Subject to the rights of any Leasehold Mortgagee to receive notice of and cure 

such default, Landlord’s right, at Landlord shall be entitled ’s option, to accelerate all or a 

portion of any Base Rent for one (1) year at a time, Percentage, and Additional Rent for the 

unexpired portion of the Term of the Lease is hereby acknowledged and accepted by Tenant. 

(iii) Landlord may, whether or not the Term of this Lease shall have been 

terminated pursuant to clause (i) above give Tenant notice to surrender the Premises to 

Landlord on a date specified in such notice, at which time Tenant shall surrender and 

deliver possession of the Premises to Landlord unless the Event of Default for which the 

termination is affected has been cured by Tenant. Upon or at any time after taking 

possession of the Premises, Landlord may remove any persons or property therefrom.  

Landlord shall be under no liability for or by reason of any such entry, repossession or 

removal. No such entry or repossession shall be construed as an election by Landlord to 

terminate this Lease unless Landlord gives a written notice of such intention to Tenant 

pursuant to clause (i) above. 

(iv) After repossession of any of the Premises pursuant to clause (ii) above, 

whether or not this Lease shall have been terminated pursuant to clause (i) above, Landlord 

shall make a good faith, diligent attempt to relet the Premises or any part thereof to such 

tenant or tenants for such term or terms (which may be greater or less than the period which 

would otherwise have constituted the balance of the Term of this Lease) for such rent, on 

market rate terms (which may include concessions or free rent) and for such uses as 

Landlord, in its reasonable discretion, may determine; and Landlord shall collect and 

receive any rents payable by reason of such reletting.  The rents received on such reletting 

shall be applied (A) first to the actual expenses of such reletting and collection, including 

without limitation necessary renovation and alterations of the Premises, actual attorneys’ 
fees and any actual real estate commissions paid, and (B) thereafter toward payment of all 

sums due or to become due Landlord hereunder. If a sufficient amount to pay such 

expenses and sums shall not be realized or secured, then Tenant shall pay Landlord any 

such deficiency monthly, and Landlord may bring an action therefor as such monthly 

deficiency shall arise. Landlord shall not, in any event, be required to pay Tenant any sums 

received by Landlord on a reletting of the Premises in excess of the Rent provided in this 

Lease, but such excess shall reduce any accrued present or future obligations of Tenant 

hereunder. Landlord’s re-entry and reletting of the Premises without termination of this 

Lease shall not preclude Landlord from subsequently terminating this Lease as set forth 

above. Landlord may make such alterations as Landlord in its reasonable discretion may 

deem advisable. Tenant agrees to pay Landlord, as Additional Rent, immediately upon 

demand, all reasonable expenses incurred by Landlord in obtaining possession, in 

performing alterations and in reletting any of the Premises, including fees and commissions 

of attorneys, architects, agents and brokers. 
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(v) Landlord may exercise any other right or remedy now or hereafter existing 

by law or in equity; provided, however, Landlord shall not be permitted to accelerate Rent 

except as specifically provided herein. Without waiver of any of Landlord's rights and 

remedies under this Lease, Landlord shall accelerate Base Rent for one (1) year at a time. 

(vi) all amounts due Landlord by reason of an Event of Default shall bear 

interest at the Default Rate, commencing on the date of such default and continuing 

through the date Landlord receives payment from Tenant (and regardless of any notice or 

cure period). 

(c) In the event of any expiration or termination of this Lease or repossession of any 

of the Premises by reason of the occurrence of an Event of Default, Tenant shall pay to Landlord 

Base Rent, Percentage Rent, Additional Rent and all other sums required to be paid by Tenant to 

and including the date of such expiration, termination or repossession and, thereafter, Tenant shall, 

until the end of what would have been Term of this Lease in the absence of such expiration, 

termination or repossession, and whether or not any of the Premises shall have been relet, be liable 

to Landlord for and shall pay to Landlord as liquidated and agreed current damages: (i) Base Rent, 

Percentage Rent, Additional Rent and all other sums which would be payable under this Lease by 

Tenant in the absence of such expiration, termination or repossession, less (ii) the net proceeds, if 

any, of any reletting pursuant to Section 14.1(b)(iv) and from tenants under any subleases, after 

deducting from such proceeds all of Landlord’s reasonable expenses in connection with such 
reletting (including all reasonable repossession costs, brokerage commissions, legal expenses, 

attorneys’ fees, employees’ expenses, costs of alteration and expenses of preparation for reletting). 
Tenant hereby agrees to be and remain liable for all sums aforesaid and Landlord may recover such 

damages from Tenant and institute and maintain successive actions or legal proceedings against 

Tenant for the recovery of such damages. Nothing herein contained shall be deemed to require 

Landlord to wait to begin such action or other legal proceedings until the date when Term of this 

Lease would have expired by limitation had there been no such Event of Default. 

(d) Each of Tenant and Landlord (herein called "Paying Party") agrees to pay to the 

other party (herein called "Demanding Party") any and all reasonable costs and expenses incurred 

by the Demanding Party in connection with any litigation or other action instituted by the 

Demanding Party to enforce the obligations of the Paying Party under this Lease, to the extent that 

the Demanding Party has prevailed in any such litigation or other action. Any amount payable by 

Tenant to Landlord pursuant to this Section 14.1(d) shall be due and payable by Tenant to Landlord 

as Additional Rent. Except as otherwise specifically provided within this Lease each party shall 

bear their own attorneys’ fees and court costs. 

(e) If Landlord fails or refuses to comply with any of its obligations under this Lease 

(or under the REA) an such failure continues after the expiration of a thirty (30) day written notice 

and cure period, then Tenant shall be entitled to terminate this Lease and/or pursue all other legal 

and/or equitable remedies available under applicable law, including, without limitation, the right to 

seek injunctive relief and/or the right to self-help. All remedies of Tenant shall be cumulative and 

non-exclusive and the exercise by Tenant of one remedy shall not be deemed a waiver by Tenant 

of any other available remedies. If, as a result of a Landlord default hereunder (or under the REA) 

that remains uncured after the applicable notice and cure period, then in addition to all other 

remedies, Tenant may (but shall not be required to) endeavor to cure such default, at Landlord’s 
expense, and in such event Landlord shall reimburse Tenant for all costs and expenses incurred by 

Tenant in curing (or attempting to cure) such Landlord default, by no later than Thirty (30) days 

after receipt of written demand from Tenant, failing which Tenant shall be entitled to off-set such 

amounts against Rent due or to become due hereunder. 
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NOTWITHSTANDING ANYTHING IN THIS LEASE TO THE CONTRARY, NEITHER THE 

LANDLORD NOR THE TENANT SHALL BE LIABLE FOR SPECIAL, PUNITIVE, 

EXEMPLARY, INCIDENTAL, CONSEQUENTIAL OR INDIRECT DAMAGES OR LOST 

OPPORTUNITY OR LOST PROFITS, WHETHER BASED ON CONTRACT, TORT, STRICT 

LIABILITY, OTHER LAW OR OTHERWISE AND WHETHER OR NOT ARISING FROM 

THE OTHER PARTY’S SOLE, JOINT OR CONCURRENT NEGLIGENCE, STRICT 
LIABILITY OR OTHER FAULT, AND NO MULTIPLIER OR SIMILAR CONCEPT SHALL 

BE APPLIED FOR PURPOSES OF CALCULATING LOSSES. 

Notwithstanding anything to the contrary, Landlord's right to terminate the Lease and re-enter the 

Premises and take possession of the Premises (and collect damages from Tenant, but only to the extent 

Tenant's interest in the Premises) shall constitute Landlord's sole and exclusive remedy for any default or 

Event of Default. Landlord expressly waives, releases and relinquishes any and all right to recover damages 

or any other sum, or have any other remedy against Tenant except to the extent to Tenant's interest in the 

Premises. 

ARTICLE XV 

INDEMNIFICATION 

Section 15.1. Indemnification. 

(a) Except as set forth in Section 10.8, Tenant agrees to indemnify, defend (with 

counsel reasonably acceptable to Landlord) and hold Landlord harmless from and against any and 

all Claims resulting from or otherwise associated with any injuries to persons or damage to property 

occurring on the Premises during the Term of this Lease and/or arising out of or relating to Tenant’s 
use and/or occupancy thereof. Except as set forth in Section 10.8, Landlord agrees to indemnify, 

defend (with counsel reasonably acceptable to Tenant) and hold Tenant harmless from and against 

any and all Claims resulting from or otherwise associated with any injuries to persons or damage 

to property occurring on, under or about the Public Use Lands during the Term of this Lease and/or 

arising out of or relating to Landlord's use and/or occupancy thereof. "Claims" means claims, 

demands, causes of action, judgments, liens, losses, liabilities and costs (including reasonable 

attorneys’ fees and court costs). 

(b) The obligations of both Landlord and Tenant under this Section 15.1 shall survive 

any termination of this Lease.  Tenant’s obligation of indemnification shall not apply to the extent 

that any such liability, loss, damage, penalty, cost, expense, cause of action, suit, claim, demand or 

judgment is caused by the negligence of Landlord, its agents, employees or contractors or the 

intentional wrongful act of Landlord, its agents, employees or contractors. Landlord's obligation of 

indemnification shall not apply to the extent that any such liability, loss, damage, penalty, cost, 

expense, cause of action, suit, claim, demand or judgment is caused by the negligence of Tenant, 

its agents, employees or contractors or the intentional wrongful act of Tenant, its agents, employees 

or contractors. 

(c) Notwithstanding, the foregoing or any other provision herein to the contrary, 

nothing in this Lease shall be deemed to affect the rights, privileges, immunities, exemptions, 

limitations of liability, affirmative defenses or defenses of Landlord under Section 768.28, Florida 

Statute, and other applicable laws or at common law with respect to tort actions or claims for 

damages due to Landlord’s claim of sovereign immunity.  
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(d) NOTWITHSTANDING ANYTHING IN THIS LEASE TO THE CONTRARY, 

NEITHER THE LANDLORD NOR THE TENANT SHALL BE LIABLE FOR SPECIAL, 

PUNITIVE, EXEMPLARY, INCIDENTAL, CONSEQUENTIAL OR INDIRECT DAMAGES 

OR LOST OPPORTUNITY OR LOST PROFITS, WHETHER BASED ON CONTRACT, TORT, 

STRICT LIABILITY, OTHER LAW OR OTHERWISE AND WHETHER OR NOT ARISING 

FROM THE OTHER PARTY’S SOLE, JOINT OR CONCURRENT NEGLIGENCE, STRICT 
LIABILITY OR OTHER FAULT, AND NO MULTIPLIER OR SIMILAR CONCEPT SHALL 

BE APPLIED FOR PURPOSES OF CALCULATING LOSSES. 

ARTICLE XVI 

HAZARDOUS SUBSTANCES; CONCEALED OR UNKNOWN CONDITIONS 

Section 16.1 Hazardous Materials. 

(a) "Environmental Laws" means all Laws relating to (i) emissions, discharges, 

spills, releases or threatened releases of Hazardous Materials onto or into, or the 

presence of Hazardous Materials on or in, land, ambient air, surface water, 

groundwater, watercourses, publicly or privately owned treatment works, drains, 

sewer systems, wetlands, or septic systems, (ii) the use, treatment, storage, 

disposal, handling, manufacturing, transportation, or shipment of Hazardous 

Materials, or (iii) the protection of human health or the environment. 

(b) "Hazardous Materials" means any substance (i) the presence of which requires 

special handling, storage, investigation, notification, monitoring, or remediation 

under any Environmental Laws, (ii) which is toxic, explosive, corrosive, erosive, 

flammable, infectious, radioactive, carcinogenic, mutagenic or otherwise 

hazardous, (iii) which is or becomes regulated by any Governmental Authority, 

or (iv) the presence of which causes or threatens to cause a bona fide risk to human 

health or the environment or a nuisance to the Entire Development, or the 

Premises or to adjacent properties or premises. 

(c) "Hazardous Materials Liabilities" as used herein means all claims, damages, 

losses, forfeitures, expenses or liabilities arising from or caused in whole or in 

part, directly or indirectly, by a breach by the other party of its representations, 

warranties or covenants hereunder that pertain to Hazardous Materials, including, 

without limitation, all costs of defense (including reasonable attorneys’ fees and 
other costs of litigation), all consultants’ fees, and all costs of investigation, repair, 
remediation, restoration, cleanup, detoxification or decontamination, and/or 

preparation and implementation of any closure, remedial action or other required 

plan.   

Section 16.2 Landlord’s Obligations. Landlord represents and warrants that to the best of 

Landlord’s actual knowledge as of the Effective Date: (i) the Premises and the Park Parcels are in 

compliance with all Environmental Laws, and (ii) there are no Hazardous Materials in, on or about the 

Premises or Park Parcels. During the Term of this Lease, Landlord will not use, generate, place, store, 

release or otherwise dispose of, or permit the use, generation, placing, storage, release or disposal of, 

Hazardous Materials in the Entire Development, except in accordance with all Environmental Laws. If 

during the performance of Tenant's Work, or at any time during Term of this Lease, Hazardous Materials 

are discovered in any portion of the Entire Development or the Premises which were not placed on the 
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Premises by Tenant, its agents, employees, or contractors, then such Hazardous Material shall be deemed 

a Concealed or Unknown Condition and the parties obligations with respect thereto shall be governed by 

Section 5.5; provided however, the following shall also apply to Landlord's obligations with respect to 

Hazardous Materials: 

(a) In connection with the preceding paragraph, if any Hazardous Materials must 

be removed from the Premises and disposed of offsite (i.e., not within the 

Entire Development), such Hazardous Materials shall remain the property of 

the Landlord and any such removal and disposal of such Hazardous Materials 

to an off-site location shall be the responsibility and obligation of the Landlord 

at its sole cost and expense. In performing its obligations hereunder, Landlord 

shall execute all manifests and other documents which are required to cause 

the Hazardous Materials to be removed from the Premises and disposed of at 

an off-site location, and all required authorizations and permits from 

governmental agencies shall be obtained in the name of the Landlord. 

(b) Landlord shall not remediate the Hazardous Materials unless Landlord shall 

present to Tenant the Remediation Plan (the "Remediation Plan") for 

Tenant’s prior written approval. If the presence of any Hazardous Materials 

that Landlord is required to remediate or remove pursuant to this Lease or the 

remediation or removal thereof precludes the normal operation of Tenant’s 
business from all or any portion of the Premises or the Entire Development 

and Tenant notifies Landlord of such preclusion, then Rent will equitably abate 

during the performance of such remediation or removal in proportion to the 

nature and extent of the interference with Tenant’s normal operation. 

(c) Landlord will indemnify, defend and hold Tenant and the shareholders, 

officers, directors, partners, members, managers, employees, agents, 

contractors, subtenants, assignees, licensees, concessionaires and customers 

("Affiliated Parties") of Tenant harmless from and against, and reimburse 

Tenant for all Hazardous Materials Liabilities asserted against Tenant arising 

out of a breach of the representations, warranties or obligations and covenants 

set forth in this Article XVI. 

Section 16.3 Tenant’s Obligations. During Term of this Lease, Tenant will not use, generate, 

place, store, release or otherwise dispose of Hazardous Materials in the Premises or Entire Development, 

except in accordance with all Environmental Laws. In the event of a breach of the foregoing, Tenant will 

promptly undertake remediation or removal in accordance with all Environmental Laws. Tenant will 

indemnify, defend and hold Landlord harmless from and against, and reimburse Landlord, its officers, 

officials, employees, agents, invitees and contractors for, all Hazardous Materials Liabilities asserted 

against or incurred by Landlord as a result of a breach of Tenant’s, its agents, employees or contractors 

obligations under this Section 16.3. 

Section 16.4 Survival. The provisions of this Article XVI will survive the expiration or earlier 

termination of this Lease. 
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ARTICLE XVII 

MISCELLANEOUS 

Section 17.1. Estoppel Certificates. Landlord and Tenant shall, at any time and from time to 

time upon not less than fifteen (15) days prior request by the other party, execute, acknowledge, and deliver 

to the other party a statement in writing certifying that (i) this Lease is unmodified and in full force and 

effect (or if there have been any modifications, that the same is in full force and effect as modified and 

stating the modifications) and, if so, the dates to which the Rent and any other charges have been paid in 

advance, (ii) that no default hereunder on the part of the Landlord or Tenant, as the case may be, exists 

(except that if any such default does exist, the certifying party shall specify such default), and (iii) such 

other information related to the business terms of this Lease, as may be reasonably requested by the 

requesting party, it being intended that any such statement delivered pursuant to this Section 17.1 may be 

relied upon by any prospective purchaser or encumbrancer (including assignees) of the Premises. 

Section 17.2. Release. If requested by Landlord, Tenant shall, upon termination of this Lease, 

execute and deliver to Landlord an appropriate release, in form proper for recording, of all Tenant’s interest 
in the Premises. 

Section 17.3. Non-Merger. There shall be no merger of this Lease, the leasehold estate created 

hereby with the fee estate in and to the Premises by reason of the fact that this Lease, the leasehold estate 

created thereby or any interest in either thereof, may be held directly or indirectly by or for the account of 

any person who shall own the fee estate in and to the Premises, or any portion thereof, and no such merger 

shall occur unless and until all persons at the time having any interest in the fee estate and all persons having 

any interest in this Lease, the leasehold estate including the holder of any mortgage upon the fee estate in 

and to the Premises, shall join in a written instrument effecting such merger. 

Section 17.4. Holdover. Should the Tenant continue to occupy the Premises after the expiration 

of Term of this Lease or after a forfeiture incurred, whether with or against the consent of the Landlord, 

such tenancy shall be a tenancy at sufferance and in no event a tenancy from month to month, or from year 

to year, and Base Rent and Percentage Rent due and payable hereunder shall be paid for such tenancy at 

sufferance period at a rate equal to 200% of the greater of the Base Rent or Percentage Rent in effect 

immediately prior to such sufferance period (plus Additional Rent), plus applicable sales tax. 

Section 17.5. Notices. All communications, notices and exchanges of information contemplated 

herein or required or permitted to be given in connection with this Lease shall be in writing, and shall be 

deemed to have been given and to be effective (i) when delivered personally (including delivery by express 

or courier services), or (ii) if mailed, on the date received after being deposited in the United States first 

class mail as registered or certified mail, postage prepaid, return receipt requested, provided that such 

communications, notices and exchanges are addressed or transmitted to the other party as follows: 

If to Landlord: City of Bonita Springs 

Attn: City Manager 

9101 Bonita Beach Rd SE 

Bonita Springs, Florida 34135 
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________________________ 

________________________ 

________________________ 

________________________ 

with a copy to: City of Bonita Springs 

Attn: Finance Director 

9101 Bonita Beach Rd SE 

Bonita Springs, Florida 34135 

If to Tenant: _______________________ 

Attention: _______________ 

Fax No.: _______________ 

with a copy to: ________________________ 

Attention: _______________ 

Fax No.: ________________ 

Each party hereto shall have the right, by giving not less than five (5) days prior written 

notice to the other parties hereto, to change any address of such party for the purpose of notices under this 

Section 17.5. 

Section 17.6. Successors and Assigns. The word "Landlord" as used in this Lease shall extend 

to and include any and all Persons, who at any time or from time to time during Term of this Lease shall 

succeed to the interest and estate of Landlord in the Premises; and all of the covenants, agreements, 

conditions, and stipulations herein contained which inure to the benefit of and are binding upon Landlord 

shall also inure to the benefit of and shall be, jointly and severally, binding upon the successors, assigns, 

and grantees of Landlord, and each of them, and any and all Persons who at any time or from time to time 

during the Term of this Lease shall succeed to the interest and estate of Landlord in the Premises hereby 

demised.  The word "Tenant" as used in this Lease shall extend to and include any and all Persons who at 

any time or from time to time during the Term of this Lease shall succeed to the interest and estate of Tenant 

hereunder and all of the covenants, agreements, conditions, and stipulations herein contained which inure 

to the benefit of or are binding upon Tenant shall also inure to the benefit of and be jointly and severally 

binding upon the successors, assigns, or other representatives of Tenant, and of any and all Persons who 

shall at any time or from time to time during the Term of this Lease succeed to the interest and estate of 

Tenant hereby created in the Premises. 

Section 17.7. Modifications; Landlord Approvals. This Lease may be modified only by written 

agreement signed and delivered by Landlord and Tenant. By approving and executing this Lease, Landlord 

agrees that with respect to any lease amendments, consents or review and approval rights that the Landlord 

may (or by its nature must) grant after the Effective Date hereof, the then acting City Manager of the City 

of Bonita Springs or the then acting Director of Planning of the City of Bonita Springs shall each be 

authorized to execute such lease amendment and/or grant such approval or consent on behalf of the 

Landlord and execute any estoppels required pursuant to this Lease, as an administrative action, except 

where Landlord’s governing board would be required to approve. 

Section 17.8. Descriptive Headings. The descriptive headings of this Lease are inserted for 

convenience in reference only and do not in any way limit or amplify the terms and provisions of this Lease. 
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Section 17.9. No Joint Venture. The relationship between Landlord and Tenant at all times shall 

remain solely that of Landlord and Tenant and shall not be deemed a partnership or joint venture. 

Section 17.10. Partial Invalidity. If any term or provision of this Lease or the application thereof 

to any person or circumstance shall to any extent be invalid or unenforceable, the remainder of this Lease, 

or the application of such term or provision to any person or circumstances other than those as to which it 

is invalid or unenforceable, shall not be affected thereby, and each Term of this Lease shall be valid and be 

in force to the fullest extent permitted by law. 

Section 17.11. Governing Law. This Lease is being executed and delivered, and is intended to be 

performed, in the State of Florida and the laws of such state and of the United States shall govern the rights 

and duties of the parties hereto and the validity, construction, enforcement, and interpretation hereof, 

without reference to conflicts of laws. Venue for any action shall be in the Lee County, Florida. 

Section 17.12. Entire Agreement. This Lease embodies the entire agreement between Landlord 

and Tenant relating to the subject matter hereof and supersedes all prior agreements and understandings 

with respect thereto. 

Section 17.13. Multiple Counterparts. This Lease may be executed in a number of identical 

counterparts, each of which constitutes an original and all of which constitute, collectively, one agreement; 

provided, however, that in making proof of this Lease, it shall not be necessary for any party hereto to 

produce or account for more than one such counterpart. 

Section 17.14. Time of Essence. It is expressly agreed by the parties hereto that time is of the 

essence with respect to this Lease. 

Section 17.15. Quiet Enjoyment. So long as this Lease has not been terminated, Landlord 

covenants that Tenant shall and may peaceably and quietly have, hold and enjoy the Premises for Term of 

this Lease, subject to the terms of this Lease, without molestation, hindrance, or disturbance by or from 

Landlord or anyone claiming by or through Landlord. 

Section 17.16. Memorandum of Lease. Each of Landlord and Tenant shall execute, acknowledge 

and deliver to the other a written Memorandum of this Lease to be recorded after the Effective Date, in the 

appropriate land records of the jurisdiction in which the Premises is located, in order to give public notice 

and protect the validity of this Lease. In the event of any discrepancy between the provisions of said 

recorded Memorandum of this Lease and the provisions of this Lease, the provisions of this Lease shall 

prevail. Tenant agrees to pay when due and payable any and all charges, recording costs and taxes required 

in connection with the recordation of this Lease or such Memorandum of Lease. Upon the expiration or 

termination of this Lease Tenant shall, upon written request of Landlord, promptly execute and record a 

termination of such memorandum of lease, in form and content reasonably acceptable to Landlord. 

Section 17.17. Attorneys’ Fees. Except where specifically provided herein, in the event that at 

any time during the Term of this Lease either Landlord or Tenant shall institute any action, proceeding or 

appeal against the other relating to the provisions of this Lease, each party shall bear its own attorney’s fees 
and costs, and even where excepted, in no case shall there be any award of attorney’s fees for the 

determination or entitlement of attorney’s fees. 

Section 17.18. Consents. Unless otherwise expressly stated herein, whenever Landlord’s or 
Tenant’s consent or approval is required under this Lease, such consent or approval shall not be 
unreasonably withheld, qualified or delayed, which qualification shall specifically apply, without 

limitation, to all approvals and consents required of Landlord. 
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Section 17.19. Waiver of Jury Trial. THE PARTIES HERETO HEREBY MUTUALLY 

WAIVE ANY RIGHT TO A TRIAL BY JURY ON ANY CLAIM, COUNTERCLAIM, SETOFF, 

DEMAND, ACTION OR CAUSE OF ACTION ARISING OUT OF OR IN ANY WAY 

PERTAINING OR RELATING TO THIS LEASE, ANY DEALINGS OF THE PARTIES HERETO 

WITH RESPECT TO THIS LEASE, OR IN CONNECTION WITH ANY OF THE 

TRANSACTIONS RELATED HERETO OR CONTEMPLATED HEREBY, OR THE EXERCISE 

OF ANY PARTY’S RIGHTS OR REMEDIES HEREUNDER, IN ALL OF THE FOREGOING 

CASES WHETHER NOW EXISTING OR HEREAFTER ARISING, AND WHETHER 

SOUNDING IN CONTRACT, TORT OR OTHERWISE. A COPY OF THIS PARAGRAPH MAY 

BE FILED WITH ANY COURT AS WRITTEN EVIDENCE OF THE KNOWING, VOLUNTARY 

AND BARGAINED AGREEMENT BETWEEN THE PARTIES IRREVOCABLY TO WAIVE 

TRIAL BY JURY, AND THAT ANY DISPUTE OR CONTROVERSY WHATSOEVER BETWEEN 

THEM SHALL INSTEAD BE TRIED IN A COURT OF COMPETENT JURISDICTION BY A 

JUDGE SITTING WITHOUT A JURY. NONE OF THE PARTIES HERETO HAVE 

REPRESENTED, EXPRESSLY OR OTHERWISE, THAT THEY WOULD NOT, IN THE EVENT 

OF SUCH DISPUTE OR CONTROVERSY, SEEK TO ENFORCE THE PROVISIONS OF THIS 

PARAGRAPH. 

Section 17.20 Brokerage Commissions. Each Party represents and warrants to the other that no 

other broker, agent, commission salesman or other person has represented the warranting Party in the 

negotiations for and procurement of this Lease and of the Premises, and that no commissions, fees or 

compensation of any kind are due and payable in connection herewith to any such person or entity. Each Party 

further warrants that any compensation arrangement with the party or parties excepted from the foregoing 

warranty has been reduced to writing in its entirety in a separate agreement signed simultaneously with or 

before this Lease by the Party who owes or should pay the commission or compensation. Each of Landlord 

and Tenant agrees to indemnify and hold the other harmless from and against any and all costs or claims of 

any agent, broker or other person claiming to be acting on behalf of the indemnifying Party for fees, 

commissions or other compensation by reason of the transaction contemplated by this Lease or otherwise 

resulting from breach by the indemnifying Party of the representations in this Section.  

Section 17.21 Waivers. One or more waivers of any covenant, term or condition of this Lease 

by either party cannot be construed as a waiver of a subsequent breach of the same covenant, term or 

condition. The consent or approval by either party to or of any act by the other party requiring such consent 

or approval cannot be deemed to waive or render unnecessary consent to or approval of any subsequent 

similar act. 

Section 17.22 Captions and No Construction Against Drafter. The captions used herein are for 

convenience only and do not limit or amplify the provisions hereof.  Whenever herein the singular number 

is used, the same includes the plural, and words of any gender include each other gender. Landlord, Tenant 

and their separate advisors believe that this Lease is the product of their joint efforts, that it expresses their 

agreement, and that it should not be interpreted in favor of either Landlord or Tenant or against either 

Landlord or Tenant merely because of their efforts in its preparation. 

Section 17.23 Radon Gas Disclosure. Section 404.056(5) of the Florida Statutes requires the 

following notice to be provided: Radon is a naturally occurring radioactive gas that, when it has 

accumulated in a building in sufficient quantities, may present health risks to persons who are exposed to 

it over time.  Levels of radon that exceed federal and state guidelines have been found in buildings in 

Florida.  Additional information regarding radon and radon testing may be obtained from your county 

public health unit. 

47 

66819265;3 

/40354/2- DROONEY - DRAFT#48631550 v1 

10/17/22 



     

  

 

 
 

 

         

       

               

          

 

 

                

       

          

         

 

 

         

           

          

            

   

 

 

 

 

 

Section 17.24 Title. Notwithstanding anything to the contrary in this Lease, all of Tenant's 

Mixed Use Project Improvements and all furniture, fixtures and equipment located in, on or at the Premises 

or otherwise constituting part of the Premises shall during the Term of this Lease be owned by and belong 

to Tenant. All benefits and burdens of ownership of the foregoing, including title, depreciation, tax credits, 

and all other tax items shall be and remain in Tenant during the Term of this Lease. 

Section 17.25 Equipment Liens. If at any time or from time to time Tenant desires to enter into 

or grant any equipment lien, then upon Tenant's request, Landlord shall execute a commercially reasonable 

form of waiver of any landlord lien rights, together with other reasonable documentation required by the 

equipment finance company waiving Landlord's right to any right, title or interest in the financed furniture, 

fixtures or equipment. 

Section 17.26 Performance Under Protest. If a dispute arises about performance of any 

obligation under this Lease, the party against which such obligation is asserted shall have the right to 

perform it under protest, which shall be regarded as voluntary performance. A party that has performed 

under protest may institute appropriate proceedings to recover any amount paid or the reasonable cost of 

otherwise complying with any such obligation with interest at the Default Rate. 

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, the parties have executed this instrument the day and year first above 

written. 

LANDLORD: 

CITY OF BONITA SPRINGS, a municipal corporation of the State 

of Florida 

By: 

Name: 

Title: 

TENANT: 

[INSERT NAME], LLC, 

a Florida limited liability company 

By: 

Name: 

Title: 
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Exhibit "A" 

Entire Development legal description 
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Exhibit "B" 

Conceptual Site Plan 
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Exhibit "C" 

Tenant's Parcel and Public Use Lands 
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Exhibit "D" 

Preliminary Parking Plan 
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Exhibit "E" 

Renderings 
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Exhibit "F" 

REA Core Concepts 

1. The Tenant will be granted a perpetual non-exclusive ingress/egress easement through the Public 

Use Lands. 

2. The Association shall have a perpetual, non-exclusive blanket easement for access over the Public 

Use Lands, for purposes of performing its maintenance and repair responsibilities. 

3. The Tenant (and its sub-tenants and sub-licensees) shall have a perpetual non-exclusive access 

easement to the Park Parcels, for the purpose of use and enjoyment of the same. 

4. For the avoidance of doubt, neither the Landlord nor the public shall be granted access nor use 

rights to any portion of the Premises.  

5. The Maintenance Association will be responsible for (a) the day-to-day as well as extraordinary 

maintenance and repair of the Park Parcels and Park Improvements, and (b) any maintenance and/or 

repair activities pertaining to the Premises and for which the Landlord and Tenant may (in their 

sole discretion) contract for with the Association. 

6. The Maintenance Association shall be governed by a board of directors consisting of four (4) 

members, two of which shall be appointed by the Tenant, and two of which shall be appointed by 

the City manager (and, for the avoidance of doubt, the City manager may appoint himself/herself). 

7. The members of the Association shall be the Tenant and the Landlord, and the board of directors 

of the Association may appoint officers to carry out the day-to-day functions of the Association. 

From time-to-time, as invoiced by the Association to the Landlord and/or Tenant, the Landlord and 

Tenant shall pay to the Association their share of Association Expenses, in accordance with the 

following guidelines and procedures: 

(a) The Landlord shall be responsible for paying one hundred percent (100%) of all Park 

Maintenance Costs and _____% [To be determined during Due Diligence Period] of the 

Association Insurance Costs (as hereafter defined); 

(a) The Tenant shall be responsible for paying all Association Expenses that are not the 

responsibility of the Landlord under sub-section (a), immediately, above. 

(b) For purposes hereof "Association Insurance Costs" shall mean and refer to fidelity insurance 

and O&E insurance that the Association may maintain on the officers and directors of the 

Association, general liability insurance that the Association shall maintain (providing not less 

than $2,000,000 per occurrence/ $4,000,000 in the aggregate) with respect to liability claims 

(as to injury to property and/or person), and an umbrella liability policy of insurance 

providing the Association with at least $10,000,000 in excess liability coverage and property 

insurance in the amount of $_________ [To be determined during Due Diligence Period] 

covering the common areas of the Entire Development. The liability insurance policies of 

the Association shall name both Landlord and Tenant as additional insureds (as well as any 

lender of Tenant). The Association shall also be permitted to carry such other insurance and 

to increase the limits of insurance to those types of coverages and limits that are customarily 

from time to time carried for similar developments. 

55 

66819265;3 

/40354/2- DROONEY - DRAFT#48631550 v1 

10/17/22 



     

  

 

 
 

 

          

      

        

        

           

  

      

            

     

 

   

         

        

             

     

  

     

     

 

         

     

           

          

       

       

      

       

          

          

      

           

         

   

  

(c) The Association shall keep records in reasonable detail (and shall instruct all maintenance 

and supply vendors to prepare and submit proposals, bids and all invoices in reasonable 

detail) so that Park Maintenance Costs may be segregated from all other Association 

Expenses. Without limiting the generality of the foregoing, whenever the Association is 

obtaining bids or other proposals for work that will be undertaken at both the Premises and 

the Park Parcels, the Association shall obtain separate bids for that portion of the work to be 

performed at the Premises vs. the portion of the work to be performed at the Park Parcels, 

and Landlord and Tenant shall be provided with copies of all accepted proposals, so that 

Landlord and Tenant are provided with reasonable assurances that the pricing provided (as 

well as any discounts available due to economies of scale) is consistent between the work at 

the Premises and the work at the Park Parcels. 

(d) The Association shall have the right to invoice Landlord and/or Tenant, in advance, for 

routine and/or non-routine maintenance and repair work and Landlord and Tenant shall pay 

such invoices by no later than thirty (30) days after receipt of the same. Without limiting 

the generality of the foregoing, the Association shall have the right to promulgate an annual 

maintenance budget based on the Association’s good faith estimate Association Expenses, 
and in such event, may invoice the Landlord and Tenant on a monthly or quarterly basis (in 

advance and at the Association’s discretion) to provide the Association with day-to-day funds 

to pay for such anticipated recurring expenses.  

(e) All amounts due and owing to the Association by Landlord or Tenant shall, if not paid when 

due, bear interest at the annual rate equal to the Default Rate The Association shall maintain 

the Park Parcels in at least an appearance and condition that is substantially consistent with 

other city parks of the Landlord. However, it is acknowledged that keeping the Park Parcels 

in a reasonably attractive condition is essential for a proper overall presentation and 

enjoyment of the Entire Development and that the Tenant would not make the considerable 

investment in the Entire Development that the Tenant intends to make without assurances 

that the Park Parcels will be appropriately and consistently maintained. Therefore, the Tenant 

shall have the right to instruct the Association to enhance its maintenance efforts (in both 

frequency and/or scope of services) with respect to the Park Parcels, and in such event, the 

Association shall implement such instructions and all additional costs and expenses thereof 

shall nevertheless be included in the Park Maintenance Costs for which Landlord is solely 

responsible. The Association shall have the right to impose an administrative and/or 

management fee for compensating an operator to carry out its duties under the REA. 
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Exhibit "G" 

Permitted Title Encumbrances 

To be mutually agreed during the Due Diligence Period by the parties in writing (and if not so agreed 

upon, then "None"). 
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Exhibit "H" 

Gross Revenue Exclusions 

 Application Fees 

 Administrative Fees including credit or background check fees, or additional fees imposed for the 

manner of payment by a tenant (for example, auto debit, check or credit card) 

 Cleaning Fees 

 Penalties or fines for tenant's non-compliance with lease obligations 

 Pet Fees 

 Utility Set up/Disconnect Fee 

 Transfer Fee 

 Break Lease Fee/Termination Fee 

 Utility Administration Fee 

 Late Fee 

 Legal Fees 

 NSF (not sufficient funds) Fee due to a returned check or other payment 

 Additional Fee imposed for a monthly to month lease 

 Pet Rent 

 Technology Fee (Smart Tech) 

 Liability Insurance payments 

 Washer/Dryer fees received or upfront capital purchase 

 Utility Billing Fee 

 Water/Sewer Reimbursements 

 Cable/Intranet 

 Trash 

 Pest Control 

 Deposit Insurance Premium (rather than posting a security deposit, an extra fee is imposed on rent 

to protect the landlord in event of a default). 

 Valet Trash Service 

 Laundry room Income 

 Vending Income 

 Credit Reporting revenue 

 Cable/Internet revenue 

 Security Deposits 

 Fees received for managing packages for occupants 
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	Structure Bookmarks
	(Downtown Bonita Project – Bonita Springs, Florida) 
	THIS GROUND LEASE AGREEMENT (this "") is made and entered into by and between the City of Bonita Springs, a municipal corporation of the State of Florida (""), LLC, a ________ limited liability company ("). 
	W I T N E S S E T H: 
	WHEREAS, Landlord is the owner of the real property described in attached hereto which is located in downtown Bonita Springs, Florida (the ""), which Entire Development consists of both: (a) "Tenant's Parcel" that is leased to Tenant as more particularly described below, and (b) the "Public Use Lands" (defined below) which is the portion of the Entire Development being retained by Landlord as more particularly described below; and 
	WHEREAS, subject to the terms and conditions hereof, Landlord and Tenant have agreed upon certain planned improvements to be constructed on the Entire Development, as generally depicted on the conceptual site plan attached hereto as (the ""); and 
	WHEREAS, Landlord desires to lease to Tenant a portion of the Entire Development which is described or otherwise depicted in , attached hereto to be developed by Tenant into a mixed use project (the ""), and 
	WHEREAS, Landlord will retain that portion of the Entire Development described or otherwise depicted in , attached hereto, for use by Landlord and members of the public for a public park as more particularly described in this Lease (the ""); and 
	WHEREAS, Landlord and Tenant desire to enter into this Lease for the purpose of establishing their respective rights and obligations under which Tenant may design, develop, construct and operate a mixed-use project on the Premises consisting of residential multi-family buildings as well as commercial buildings, and related improvements and amenities (including parking lots to serve such buildings) (""); and 
	WHEREAS, subject to the terms and conditions hereof, Tenant will also cause certain improvements to be made to the Public Use Lands for the purpose of converting such lands into public city parks located on the north and south banks of the Imperial River, as more particularly described herein. 
	NOW, THEREFORE, for and in consideration of the mutual covenants contained herein and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged and confessed, Landlord and Tenant agree as follows: 
	ARTICLE I 
	CERTAIN DEFINED TERMS 
	Section 1.1. Certain Definitions. In addition to other terms defined in this Lease, for all purposes of this Lease: 
	(a) "" means any and all amounts other than Base Rent payable by Tenant to Landlord as required under this Lease including, without limitation, Percentage Rent, the Impositions, sales taxes on Rent, late charges, and all other payments and charges 
	payable by Tenant hereunder or arising from Tenant’s use of the Premises. 
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	hereunder by reason of a Force Majeure Event (a ""), the performance of such act shall be excused for the period of the Force Majeure Delay and the period for the performance of such act shall be extended for a period equal to the period of such Force Majeure Delay; provided, however, the party so delayed or prevented from performing shall exercise good faith efforts to remedy any such cause of delay or cause preventing performance. Notwithstanding the foregoing, (y) if any act required for the 
	completion of Tenant’s Work (including without limitation, performance of Tenant’s Work 
	and obtaining permits and government approvals for the same) is delayed due to a Force Majeure Event, such act shall not be excused for any period of the delay that would have likely been reduced had the party claiming the Force Majeure Event been diligently pursuing such act prior to the Force Majeure Event; and (z) if Landlord or Tenant fails to notify the other of the occurrence of a Force Majeure Event that would entitle it to relief of some nature under this Lease within fifteen (15) days after Landlor
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	and deductibles received by Tenant; (f) monies collected by Tenant from any occupant or from any other third party and pertaining to a reimbursement to Tenant of costs and damages incurred by Tenant and pertaining to property damage, general liability, or other damages or liabilities incurred by Tenant and reimbursable (under applicable law) to Tenant by the applicable sub-tenant or other third party; (g) termination fees paid in connection with a lease, sublease, license or other agreement; (h) receipt of 
	(q) receipts and fees from or with respect to stamp machines, ATM machines, wherever located; (r) security deposits and advance rents paid by any tenant, subtenant, licensee or other occupant, unless and until applied to the amount of rent owed to Tenant; (s) fees or other charges that are collected by Tenant for parking passes, access cards and the like; (t) fees, charges, costs, or other collections from tenants, subtenants, licensees or other occupants whether or not called "Rent" under an occupancy agre
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	payments made under the REA for management and operation of the Entire Development, the Premises, or any portion thereof; and (z) payments to Tenant from any Governmental Authority in connection with a program similar to the paycheck protection program that was instituted in connection with the Covid-19 virus.  
	() "" shall mean any delay or delays in substantial completion of Tenant's construction obligations, repair obligations or Tenant's compliance with other obligations under this Lease to the extent caused by: (i) a failure by Landlord to meet a deadline set forth in this Lease (other than by reason of a Tenant Delay, casualty, or a Force Majeure Event), (ii) the interference or misconduct of Landlord, its employees, agents or contractors, or others acting for or on behalf of Landlord, (iii) Concealed or Unkn
	"" means any federal, state or local constitution, statute, code, ordinance, regulation, judicial or administrative decision or other rule of law. 
	"" or "" means, as the case may be, any one or more of all present and future Laws, codes, ordinances, orders, judgments, decrees, injunctions, rules, regulations and requirements, even if unforeseen or extraordinary, of every duly constituted governmental authority or agency (but excluding those which by their terms are not applicable to and do not impose any obligation on Tenant, Landlord or the "Premises" (as hereinafter defined)), as the same may be amended from time to time, even if compliance therewit
	"" means the holder or holders from time to time of one or more promissory notes executed by Tenant evidencing a loan payable to the order of the holder thereof and secured by a deed of trust or mortgage and security agreement 
	encumbering all of Tenant’s leasehold estate and right, title and interest of Tenant pursuant 
	to this Lease (such encumbrance, a ""). 
	"" shall mean and refer to the portion of the Public Use Lands located on the north side of the Imperial River.  
	"" shall mean and refer to the improvements that Tenant will make (or cause to be made) to the North City Park Parcel and South City Park Parcel, as generally described herein and in the Renderings, subject to the terms and conditions hereof. 
	"" shall mean and refer to all costs and expenses incurred by or on behalf of the Tenant with respect to: (a) designing, engineering permitting and constructing the Park Improvements and the City Parking Spaces, (b) the cost of permits, approvals, impact fees and other fees paid by Tenant with respect to the Park 
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	Improvements and the City Parking Spaces, and (c) the actual, reasonable cost of an environmental insurance policy if obtained by Tenant in Tenant's sole discretion in connection with this Lease, and the deductibles, if paid by Tenant in connection with a claim on such policy. 
	"" shall mean and refer to all costs and expenses incurred by the Association and/or the Landlord during the Term of this Lease in owning, maintaining, repairing, replacing, altering, managing, and operating the North City Park Parcel, South City Park Parcel, any Park Improvements located thereon, and any additional improvements that may be constructed thereon from time to time in accordance with this Lease. In addition, the costs and expenses of owning, maintaining, repairing, replacing, altering, managing
	(d) services of independent contractors, (e) compensation (including employment taxes and fringe benefits) of all persons who perform regular duties connected with the day-to-day management, operations, maintenance, repair and overhaul of the North City Park Parcel, South City Park Parcel, any Park Improvements, including, without limitation, office personnel, engineers, janitors, painters, floor waxers, window washers, parking attendants, watchmen and gardeners, (f) management of the North City Park Parcel
	"" shall mean and refer to the North City Park Parcel and South City Park Parcel. The Park Parcels comprise the entirety of the Public Use Lands. 
	"" shall be determined in accordance with Section 4 below.  
	"" shall mean only those certain covenants, restrictions, reservations, liens, conditions, encroachments, easements, encumbrances and other matters of title that affect the Premises on , or as otherwise mutually agreed to in writing between the parties during the Due Diligence Period. 
	"" shall mean any person, corporation, limited liability company, partnership (general or limited), joint venture, association, trust, governmental entity or other business entity or organization. 
	(hh) "" shall have the meaning given to such term in Section 5.1 of this Lease. 
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	"" shall mean and refer to the land comprising Tenant's Parcel, the Tenant's Mixed Use Project Improvements, together with all rights, privileges, easements, and appurtenances pertaining thereto or referenced in this Lease including, without limitation, Tenant’s easement rights under the REA. For the avoidance of doubt, the "Premises" and "Tenant's Parcel" do NOT include the Public Use Lands. 
	"" shall mean and refer to the conceptual parking plan attached hereto as , which depicts the general proposed location and configuration of certain parking spaces and parking lot improvements to be made to Tenant's Parcel and the Public Use Lands. 
	"" means the building, structures, fixtures, parking areas, and other improvements, which may be constructed from time to time on the Premises by Tenant, including, without limitation, residential apartment buildings containing up to one hundred and twenty (120) units, plus commercial buildings that will contain up to ten thousand (10,000) square feet of restaurant, retail, quasi-retail, and/or support space. For the avoidance of doubt, Tenant's Mixed Use Project Improvements do not include any improvements
	"" shall be as defined in the "whereas" clauses, above. 
	"" shall be as defined in Section 8.2, below. 
	"" shall mean and refer to the conceptual renderings for the Entire Development, as reflected on , attached hereto, which are hereby conceptually accepted by Landlord. 
	"" means Base Rent, Percentage Rent, and Additional Rent. 
	"" shall mean and refer to the earlier of: (i) the date that a temporary certificate of occupancy that allows Tenant to open and operate its business in Tenant's Mixed Use Project Improvements, (ii) a final certificate of occupancy or its equivalent is issued for any portion of the Tenant's Mixed Use Project Improvements, or (iii) three (3) years from the end of the Due Diligence Period, subject to extension for Force Majeure Events, Landlord Delays, and casualty. Upon the request of either party, Landlord 
	"" shall mean an amount equal to One Million Nine Hundred Thousand Dollars ($), plus the cost of any Change Orders entered into under section 5.3(g), below. 
	"" shall mean and refer to the portion of the Public Use Lands located on the south side of the Imperial River. 
	(rr) "" shall mean any delay or delays in substantial completion of Landlord's construction or repair obligations under this Lease to the extent due to: (a) Tenant's failure to comply with the approval deadlines for Tenant's Plans that are specifically set forth in this Lease, or (b) Tenant's changes and requested changes to Tenant's Plans after approval thereof by Landlord except to the extent such changes are required by the applicable Governmental Authority; provided however, that there shall not 
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	be a Tenant Delay unless and until Landlord provides Tenant with written notice of the event causing such delay and Landlord provides Tenant with an opportunity to cure such delay within five (5) business days of Tenant's receipt of such notice. 
	(ss) "Tenant’s Work" shall mean and refer to the design and construction of the Tenant's Mixed Use Project Improvements and the Park Improvements. 
	A Entire Development Legal Description B Conceptual Site Plan 
	Tenant's Parcel and Public Use Lands 
	ARTICLE II GRANT AND TERM OF LEASE 
	Section 2.1. . Subject to the terms and conditions contained in this Lease, Landlord hereby leases, demises and lets to Tenant and Tenant hereby takes and leases from Landlord the Premises. 
	Section 2.2. . Subject to the provisions hereof, Tenant shall have and hold the Premises for a term ("") commencing on the Effective Date and ending on the ninety-ninety (99) annual anniversary of the Effective Date (the ""), unless earlier terminated as provided herein. 
	ARTICLE III 
	DUE DILIGENCE/ENTITLEMENT PERIOD/PERMITTING/FINANCING PERIOD 
	Section 3.1 . 
	(a) Landlord hereby agrees to deliver, within ten (10) days after the Effective Date, (via an online drop-box) to Tenant all topographical, engineering, environmental and other studies, surveys, engineering plans, development agreements, licenses, permits, plans, existing title commitments and other like materials with regard to the Entire Development, in Landlord’s possession or reasonable control (however, Landlord shall not be required to provide Tenant with any financial pro formas of Landlord). 
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	(b) During the Due Diligence Period and the Entitlement Period, Tenant may make such surveys, inspections and tests of and/or reports and other documents concerning the Entire Development as Tenant may reasonably desire, with such activities being conducted by Tenant, at Tenant’s sole cost and expense. Because Tenant is not entitled to possession of the Premises until the Delivery Date, Tenant agrees that Tenant shall notify Landlord no less than one (1) business day in advance (which notice may be telephon
	Section 3.2 Tenant’s Entitlement Period. Tenant’s obligations hereunder are conditioned upon receipt by Tenant of certain entitlements for the development, construction and operation of the Entire Development Improvements, which entitlements (the "") shall, for purposes of this Lease, mean and refer to the following (in each instance, with all appeal periods having expired): 
	(e) issuance of any other state or federal permits required by Tenant. 
	Tenant will work diligently and use commercially reasonable efforts to obtain the Entitlements during the Entitlement Period. The terms and conditions of all Entitlements must be acceptable to Tenant, in Tenant’s reasonable discretion. Landlord shall cooperate with Tenant and if requested or required by any governmental agency, Landlord shall execute any consents or other forms required (or requested) by such agency to confirm Tenant’s right to apply for and obtain the Entitlements. In addition, with respec
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	desires to obtain from the Landlord, the Landlord agrees that all of such Entitlements shall be granted "fasttrack" status by the Landlord and Landlord shall instruct its staff and outside consultants accordingly. 
	Landlord and Tenant agree that if, for any reason, Tenant has not obtained the Entitlements permitting Tenant’s Permitted Use of the Premises and the development, construction and operation of the Entire Development Improvements, in accordance with plans and specifications mutually acceptable to Landlord and Tenant by no later than May 1, 2024, which date shall be extended by Landlord Delay, Force Majeure Events and casualty (the "") then Tenant shall have the right to terminate this Lease, without penalty,
	(30) days after Tenant terminates this Lease, Landlord shall reimburse Tenant and amount equal to the total actual costs and expenses incurred by Tenant in conducting Tenant’s inspections and evaluations of the Premises, and applying for and pursuing the Entitlements (collectively, the "") and the foregoing obligation shall survive the termination of this Lease. By way of clarification, Landlord does not have discretionary authority to waive provisions of the Florida Building Code or other provisions of Flo
	Section 3.3 :  Landlord shall deliver possession of the Premises to Tenant on the Delivery Date (as defined, above). 
	Section 3.4 Financing Period. Tenant shall have a period commencing on the Effective Date 
	ARTICLE IV 
	BASE RENT AND PERCENTAGE RENT 
	Section 4.1. . 
	(a) From the Effective Date and running through the day prior to the Rent Commencement Date, Tenant shall occupy the Premises without payment of rent, including Base Rent, Percentage Rent and Additional Rent but otherwise subject to all of the terms and conditions of this Lease. During such time period, Landlord shall be responsible for paying all Impositions and fees and/or charges coming due, if any. 
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	Commencing upon the Rent Commencement Date, Tenant agrees to pay Landlord, without prior demand therefor, and without set-off or deduction, an annual base rent (the "") of the first Calendar Year after the Rent Commencement Date, payable in advance in equal monthly installments. If the Rent Commencement Date is not the first day of a Calendar Year, then the annual Base Rent for the period of time commencing on the Rent Commencement Date and ending at the end of such partial Calendar Year shall be pro-rated 
	(By way of clarity, if the Rent Commencement Date is not January 1
	Commencing with the beginning of the second full Calendar Year after the Rent Commencement Date and continuing for each Calendar Year thereafter , Base Rent by two and one-half percent (2.5%) over the immediately prior Calendar Year. Rent is attached as Exhibit "I". 
	Section 4.2 Commencing on the Rent Commencement Date and continuing at all times thereafter during the Term of this Lease, in addition to Base Rent, Tenant shall pay to the Landlord for each Calendar Year a sum calculated as follows (the ""): Two and one-half percent (2.5%) multiplied by Tenant’s annual Gross Revenue for such Calendar Year. Then take that figure and deduct the Base Rent paid for such Calendar Year, which equals the payable by Tenant that Calendar Year. For example, if Gross Revenue for is $
	The Percentage Rent shall be payable quarterly (in arrears, and by no later than twenty (20) days after the end of each calendar quarter (plus sales tax) without any prior demand therefor, and without any set-off or deduction whatsoever except as specifically provided in the Lease. 
	Section 4.3 Statements of Gross Revenue. Within twenty (20) days after the end of each calendar quarter during the Term of this Lease, Tenant shall submit to Landlord an accurate, unaudited, written statement signed by Tenant or on its behalf by a duly authorized officer or representative, showing the full amount of Tenant’s Gross Revenue during the previous calendar quarter. Within one hundred twenty (120) days after the end of each Calendar Year, Tenant shall submit to Landlord a statement signed by and o
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	If the Annual Reconciliation reflects that Tenant underpaid the Percentage Rent for such calendar year, then Tenant shall remit the addition Percentage Rent due for such calendar year to Landlord concurrently with the delivery of such Annual Reconciliation to Landlord.  
	Section 4.4 Books of Account and Audits. Tenant shall, at all times during the Term of this Lease, keep at the Premises or at the general office of the Tenant, full, complete and accurate books of account and records in accordance with generally accepted accounting practices with respect to all operations of the Tenant’s business conducted in, upon or from the Premises. Tenant shall retain such books and records, and other documents and papers in any way relating to the operation of such business, for at le
	Section 4.5 . Anything to the contrary notwithstanding, Landlord shall in no event be deemed to be a partner or engaged in a joint venture with, or an associate of, Tenant in the conduct of its businessNothing in this Lease shall be deemed or construed to confer upon Landlord any interest in the business of the Tenant. The relationship of the parties during the Term of this Lease shall at all times be that of Landlord and Tenant. 
	Section 4.6. Additional Rent. Tenant hereby agrees to pay all Additional Rent to Landlord, together with applicable sales tax thereon, or to such other Person as Landlord may direct or as is required under this Lease at such time as such Additional Rent is due and payable as required under this Lease. 
	Section 4.7. . If any installment of Base Rent or Percentage Rent is not paid within five (5) business days after the same is due, then with respect to the 2and any subsequent late payment during any Calendar Year, Tenant shall pay to Landlord on demand, as Additional Rent, a late charge equal to two percent (2%) on such overdue installment of Base Rent or Percentage Rent (""). 
	Section 4.8 Tenant shall be responsible for paying all applicable sales tax that may be levied from time to time on any amounts due and payable by Tenant hereunder and shall remit such sales tax to Landlord concurrently with Tenant’s payments of Rent and Additional Rent hereunder. 
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	ARTICLE V 
	APPROVALS; PLANS, IMPROVEMENTS; ALTERATIONS; 
	Section 5.1. . Provided that Tenant does not elect to terminate this Lease pursuant to the express terms of this Lease, Tenant will, at its sole expense, cause its architect ("") to complete all exterior elevations and a detailed site plan for the Tenant's Mixed Use Project Improvements and the Park Improvements (collectively, the ""), however, Tenant shall coordinate its further design of the Park Parcels and the Park Improvements with Landlord’s Parks and Recreation Director. Tenant shall submit the same 
	(b) for completion. In the event Tenant desires or is required by the County or other Governmental Authority to materially modify the Plans, Tenant shall submit such modifications to Landlord for review and consideration following the same procedure as set forth above for the initial approval of the Plans. As used herein, the term "materially increase" shall mean by more than $100,000 in the aggregate for all changes. 
	Section 5.2 It is acknowledged that the common boundary line between Tenant's Parcel and the North City Park Parcel and South City Park Parcel has been based initially upon the Conceptual Site Plan and Renderings, and that adjustments in the exact location of such boundary line may be reasonably required in conjunction with Tenant’s design of the Plans and obtaining of the Entitlements. Landlord and Tenant will work in good faith during the design and Entitlement process, and upon final approval of the Plan
	Section 5.3. . 
	(a) Provided that this Lease is not terminated by Tenant pursuant to the express terms of this Lease, Tenant covenants and agrees, at its sole expense, to construct with all reasonable due diligence the Tenant's Mixed Use Project Improvements and Park Improvements in a good and workmanlike manner and substantially in accordance with the final Plans approved by Tenant and Landlord and any other applicable governmental authorities. In addition to the other insurance requirements set forth in this Lease, from 
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	against all hazards normally insured against in the construction of projects similar to the Entire Development Improvements. Additionally, Tenant shall secure construction bonds for Tenant’s Mixed Use Park Project Improvements and the Park Improvements, in amounts and form mutually agreed upon by the parties or as required by Tenant’s construction lender. 
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	Any such changes that are authorized as provided in the previous sentence are referred to herein as "." All actual, reasonable fees and expenses of Tenant's architect and/or engineer in preparing any Change Orders requested by Landlord shall be paid by Landlord. 
	Section 5.4. . Landlord shall reasonably cooperate with Tenant in the performance of Tenant’s construction of the Tenant’s Work and shall not take any action or impose any rules or regulations that unreasonably interfere with the efficient and expeditious conduct of Tenant’s Work. Tenant shall have no obligation to abide by any rules or regulations imposed by Landlord that interfere with the efficient and expeditious conduct of Tenant’s Work not lawfully enacted or imposed by the Landlord or other Governmen
	Section 5.5 . Should Tenant or its agents or contractors encounter concealed or unknown conditions during the performance of any of Tenant’s Work, including conditions below the surface of the ground (including, without limitation, variable fill, asphalt, organic material, muck, abandoned utility lines, archeological and anthropological finds, historical finds, buried equipment, garbage or debris, or abandoned underground storage tanks and piping related thereto) and/or Hazardous Materials (collectively ref
	(15) days of such determination, to terminate the Lease, by giving thirty (30) days written notice to Landlord, whereupon the parties shall be released from all obligations under the Lease except for those specific indemnities that survive such termination. This obligation shall survive termination of the Lease. Should Tenant not terminate the Lease, then any time period required to remove or correct Concealed or Unknown Conditions including the time period to assess and prepare plans and obtain permits rel
	Section 5.6 . At any time during the Term, Tenant, at its sole expense, may make interior, exterior and structural alterations, additions, modifications including demolition of any portion of Tenant's Mixed Use Project Improvements, subject to receipt by 
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	Tenant of all necessary permits and approvals. Any such demolition, alterations or additions by Tenant on the Park Parcels shall be subject to Landlord’s prior written approval. All alterations and additions made in accordance with this Section shall be constructed in accordance with all applicable Legal Requirements, shall become part of the Tenant's Mixed Use Project Improvements and shall remain the property of Tenant during the Term. Landlord may make, from time-to-time and at Landlord’s sole cost and e
	Section 5.7. . Subject to Landlord’s obligations hereinabove, Tenant, at its sole cost and expense shall be responsible for and shall obtain all governmental permits and approvals necessary or appropriate for the initial construction of the Entire Development Improvements including, but not limited to: (i) all required building permits and approvals, including the payment by Tenant of all applicable permit and impact fees, and (ii) tap permits or "connections" for water and sanitary sewer services to the Pr
	Section 5.8. . All of Tenant's Mixed Use Project Improvements shall remain the property of the Tenant until the expiration or termination of this Lease. Upon the expiration or termination of this Lease, Tenant's Mixed Use Project Improvements (with the exception only of movable trade fixtures, furniture, furnishings, or other personal property owned by Tenant or owned or leased by Tenant's subtenants and licensees) shall be surrendered to and become the absolute property of Landlord. 
	Section 5.9. . 
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	liens on account of work done and/or materials supplied by or for Tenant or by or for any person claiming under Tenant. Tenant hereby agrees to and shall indemnify and save Landlord free and harmless against liability, loss, damages, costs, expenses, reasonable attorneys’ fees, and costs at all trial and appellate levels and all other expenses on account of claims of lien of laborers and/or materialmen or others for work performed or materials or supplies furnished for Tenant or persons claiming under Tenan
	It is hereby expressly prohibited and Tenant shall have no authority whatsoever to create 
	any mechanics or materialmen liens on Landlord’s interest in the Premises, or the Entire 
	Development and all persons contracting with Tenant for the improvement, alteration, or repair of any building or other improvements on the Premises and the Entire Development and all materialmen, contractors, mechanics, laborers are hereby charged with notice that 
	they must look solely to the Tenant and to the Tenant’s interest only in the Premises to 
	secure the payment of any claim, bill or bills for work done, or material furnished during the Term of this Lease. Landlord shall have the right to execute a notice of non-responsibility in accordance with Chapter 713.10 of the Florida Statutes and record such instrument in the Public Records of the county where the Premises is located prior to 
	Tenant commencing any work, including, without limitation, Tenant’s Work. 
	If any mechanic’s or materialman’s lien is filed against the Premises or the Entire 
	Development as a result of any additions, alterations, repairs, installations or improvements made by Tenant, or any other work or act of Tenant, Tenant shall discharge or bond same within sixty (60) days from the filing of the lien. If Tenant shall fail to discharge or bond the lien within such sixty (60) day period, Landlord may bond or pay the lien or claim for the account of Tenant. Any monies advanced or costs incurred by Landlord for any of the aforesaid purposes shall be paid by Tenant to Landlord on
	materialmen lien under the lien law of the State of Florida. 
	(d) Landlord agrees that it will pay or cause to be paid all costs for work done and/or materials supplied to the Premises and the Entire Development by Landlord, and that it will keep the Premises and the Entire Development free and clear of all construction and/or materialmen's’ liens on account of work done and/or materials supplied by or for Landlord or by or for any person claiming under Landlord. Landlord hereby agrees to and shall indemnify and save Tenant free and harmless against liability, loss, d
	If any mechanic’s or materialman’s lien is filed against the Premises or the Entire Development as a result of any additions, alterations, repairs, installations or improvements made by Landlord, or any other work or act of Landlord, Landlord shall discharge or bond 
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	same within sixty (60) days from the filing of the lien. If Landlord shall fail to discharge or bond the lien within such sixty (60) day period, Tenant may bond or pay the lien or claim for the account of Landlord. Any monies advanced or costs incurred by Tenant for any of the aforesaid purposes shall be paid by Landlord to Tenant on demand. Nothing contained 
	in this Lease shall be construed as Tenant’s consent to subject Tenant's leasehold estate in 
	the Premises or the Entire Development to any mechanics or materialmen lien under the lien law of the State of Florida. 
	ARTICLE VI 
	USE OF PREMISES; USE OF PARK PARCELS; PARKING 
	It is recognized that the successful development and enjoyment of the Tenant's Mixed Use Project by Tenant (and it’s sub-tenants and guests), and the improvement of the Park Parcels by Tenant and Landlord and subsequent use of the Park Parcels by the public is necessarily dependent on certain agreements and commitments by the Landlord and the Tenant hereinbelow, to ensure that the Tenant's Mixed Use Project and Park Parcels will complement each other, both aesthetically and in terms of compatible uses. Ther
	Section 6.1. Use of Premises. 
	Section 6.2 Use of Park Parcels. Landlord covenants and agrees that the Park Parcels shall at all times be maintained in a first-class condition and in compliance with Laws at Landlord's sole cost and expense, and used only for passive use public parks, generally open to and accessible by the public free of charge, with limited ‘special events’ and for no other use or purpose. Without limiting the generality of the foregoing, the following terms and conditions shall also apply to the Landlord’s use and oper
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	Upon receipt of notice by Landlord that the use of the Park Parcels is not in compliance with the requirements of this Section 6.2 (or the REA), the Landlord shall cease-and desist such action (if such violations are occurring with the permission of Landlord) and shall take prompt and commercially reasonable enforcement action against the offending parties. 
	Section 6.3.   . The Preliminary Parking Plan depicts certain parking spaces to be located on the South Park Parcel (the ""). Concurrently with constructing the Tenant's Mixed Use Project Improvements, Tenant shall design and construct the City Parking Spaces at Tenant’s expense, and the Landlord shall have the right (at Landlord’s expense) to place signage in front of each of the City Parking Spaces for the purpose of designating such parking spaces for the use of members of the public that are visiting th
	Section 6.4 . For the avoidance of doubt, all parking areas located from time to time within the Premises are exclusive to Tenant, its sub-tenants and sub-licensees and their respective agents, employees, contractors, and invitees, and neither Landlord, nor any member of the public, agent, contractor, licensee or invitee of Landlord shall have any right to use such parking areas. Tenant shall have the right to designate that such parking areas are for Tenant's exclusive use and construct barriers to enter s
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	ARTICLE VII 
	TAXES AND ASSESSMENTS 
	Section 7.1. . The parties shall work together to obtain a separate assessment of the real estate taxes for the Premises. Subject to the Excluded Taxes (as defined herein below), from and after the Rent Commencement Date and subject to the provisions of Section 7.3 hereof relating to contests, Tenant shall, at least fifteen (15) days before delinquent or interest or penalties are due thereon, pay and discharge (all of the following being herein collectively called the ""): all taxes of every kind and nature
	All Impositions for any Calendar Year a portion of which falls either before the Rent Commencement Date or after the end of Term of this Lease will be prorated by multiplying the amount of Impositions for such Calendar Year by a fraction having as its numerator the number of days in such Calendar Year that fall within Term of this Lease following the Rent Commencement Date and having as its denominator the total number of days in such Calendar Year. 
	Landlord will pay or cause to be paid to the appropriate Governmental Authorities, prior to delinquency, (if any) all taxes, assessments, levies or related charges due and payable to such authorities with respect to the Public Use Lands. 
	Section 7.2. . Tenant will not permit any lien or judgment for Impositions for which Tenant is responsible hereunder to be enforced against Tenant's Parcel or Tenant's 
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	Mixed Use Project Improvements. Tenant agrees to protect, defend, indemnify and save Landlord harmless from the payment of Impositions for which Tenant is responsible hereunder and any loss, cost, expense 
	(including court costs and reasonable attorneys’ fees), or liability ever incurred or suffered by Landlord as a result of Tenant’s failure to pay the Impositions or any portion thereof in accordance with the provisions 
	hereof. Landlord will not permit any lien or judgment for Impositions for which Landlord is responsible hereunder to be enforced against Tenant's Parcel or Tenant's Mixed Use Project Improvements. Landlord agrees to indemnify and save Tenant harmless from the payment of Impositions for which Landlord is 
	responsible hereunder and any loss, cost, expense (including court costs and reasonable attorneys’ fees), or liability ever incurred or suffered by Tenant as a result of Landlord’s failure to pay the Impositions or any 
	portion thereof in accordance with the provisions hereof. 
	Section 7.3. . Tenant may in good faith and at its sole cost and expense (in its own name or in the name of Landlord, or both, as Tenant may determine appropriate) contest the validity or amount of (i) the Impositions, and (ii) any other taxes, charges, assessments, or other amounts, charged or assessed against the Premises, provided that the payment thereof may not be deferred during the pendency of such contest. If requested by Tenant, Landlord will join Tenant as a party to any such contest; provided, th
	ARTICLE VIII 
	MAINTENANCE ASSOCIATION; MAINTENANCE OF PARK IMPROVEMENTS 
	Section 8.1. Maintenance Association. The Maintenance Association has been or will be established to be responsible for (a) the day-to-day, as well as extraordinary maintenance, repair and replacement of the Park Parcels and Park Improvements, and (b) any maintenance and/or repair activities pertaining to the Premises and for which the Landlord and Tenant may (in their sole discretion) contract for with the Maintenance Association. The Maintenance Association shall be governed by a board of directors consis
	(2) of which shall be appointed by the City manager (and, for the avoidance of doubt, the City manager may appoint himself/herself). The members of the Maintenance Association shall be the Tenant and the Landlord, and the board of directors of the Maintenance Association may appoint officers to carry out the day-to-day functions of the Maintenance Association. 
	Section 8.2. . The Landlord, Tenant and the Maintenance Association shall enter into a reciprocal easement, maintenance and cost sharing agreement (the ""), pursuant to which the Maintenance Association shall be granted access rights to the Public Use Lands for maintenance and repair work, Tenant shall be granted access rights (for itself and its sub-tenants and invitees) to the Public Use Lands, and the Maintenance Association shall agree to undertake maintenance and repair obligations for the (subject to 
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	ARTICLE IX 
	TITLE AND CONDITION 
	Section 9.1. Title and Condition. 
	(a) The Premises are demised and let subject only to (i) the Permitted Encumbrances, 
	(aa) The Landlord is, under the laws of the State, a duly created and validly existing government constituted as a municipal corporation of the State. 
	(bb) The Landlord has the power to contract and to be contracted with, to sue 
	and to be sued, to plead and to be impleaded, to have a seal and to exercise all other powers 
	of a political subdivision not inconsistent with the Constitution and laws of the State. 
	(cc) The Landlord has full right, power and authority to execute, deliver and perform its obligations under this Lease. 
	(dd) This Lease has been duly executed and delivered by the Landlord and, 
	when duly executed and delivered by the Tenant shall constitute a legal, valid and binding 
	obligation of the Landlord enforceable against the Landlord in accordance with its terms.  
	(ee) The execution, delivery and performance of this Lease will not conflict with or constitute a breach of or default under any commitment, agreement or instrument to which the Landlord is a party or by which it is bound. Tenant is the only lessee of the Premises. As of the Effective Date, no other Person has the right to lease, use or occupy the Premises, other than Tenant. 
	(ff) There is no litigation, administrative proceeding or investigation pending (nor, to the actual knowledge of the Landlord, is any such action threatened) which in any way adversely affects, contests, questions or seeks to restrain or enjoin the Landlord's enabling legislation or any of the proceedings or actions taken by the Landlord leading up to the execution, delivery or performance of this Lease. 
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	(iii) Landlord has not granted to any third party the right to use or occupy any portion of the Entire Development and Landlord has no actual knowledge of any claim by any third party of the right to do so; 
	(vii) There are no leases, rental or other contracts or agreements or encumbrances which are not referenced in Exhibit "G" and which burden and encumber the Entire Development; 
	(viii) The uses and improvements contemplated by the Entire Development, Conceptual Site Plan and Renderings are consistent with the ordinances and regulations of the City of Bonita Springs in effect as of the Effective Date (as they pertain to the Premises and/or Park Parcels), and the Landlord will not implement or otherwise approve any changes to such ordinances and regulations if the effect would cause the Entire Development, Conceptual Site Plan and/or Renderings to be inconsistent with such ordinance 
	(ix) Landlord represents to Tenant to its actual knowledge that no liens for delinquent taxes or assessments exist against the Entire Development. Landlord covenants and agrees that it will not enter into or record (or permit or suffer others to record) new instruments affecting the Premises or the Entire Development or modify any of the Permitted Encumbrances. At any time prior to the Rent Commencement Date of the Lease, Tenant may obtain from its title company an updated title commitment. If any updated t
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	remedies for default under the Lease including the right to terminate the Lease, (iii) satisfy or pay off such New Title Exception if same is a lien and set off such payment against monthly Rent until Tenant is reimbursed in full, or (iv) waive in writing the right to object to such New Title Exception. Any new title exception not accepted by Tenant hereunder shall be referred to as a "". Landlord shall execute and deliver customary affidavits (gap, no-lien and possession) as may reasonably required by the 
	(c) All representations and warranties of Landlord contained in this Lease shall be deemed made as of the Effective Date and the Rent Commencement Date and shall continue throughout the Term of this Lease. Landlord shall indemnify, defend and hold Tenant harmless against any loss, cost, claim, liability or expense arising from any of the representations or warranties contained in this Lease not being true and correct as of the Effective Date and throughout Term of this Lease. As used herein, Landlord’s “act
	and without the imputation of the knowledge of others, and without personal liability for said City Manager. 
	ARTICLE X 
	MAINTENANCE AND REPAIR OF PREMISES AND IMPROVEMENTS; 
	COMPLIANCE WITH LAWS; INSURANCE 
	Section 10.1. . 
	Section 10.2. . After the Delivery Date and for the remainder of Term of this Lease, Tenant shall comply with and cause the Premises and the Tenant's Mixed Use Project Improvements to be in material compliance with: (i) all Legal Requirements applicable to the Premises or the uses conducted on the Premises, and (ii) the terms of any easements, covenants, conditions and restrictions affecting the Premises which are Permitted Encumbrances or are created after the Effective Date of this Lease with Tenant’s wri
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	Notwithstanding the foregoing provided that during the course of such contest Tenant shall comply with all Legal Requirements with respect to the Premises, including that being contested, (i) Tenant may in good faith and at its sole cost and expense (in its own name or in the name of Landlord or both, as Tenant may determine appropriate) contest alleged violations of law, rules and regulations, and (ii) Tenant shall not be deemed to have defaulted under or breached this Lease as a result of its failure to c
	Section 10.3. . Commencing on and at all times after the Delivery Date, Tenant at its sole expense shall keep or cause to be kept, all of Tenant's Mixed Use Project Improvements on the Premises insured against loss by fire and all of the risk and perils usually covered by an "" endorsement to a policy of fire insurance upon property comparable to the Tenant's Mixed Use Project Improvements, including, without limitation, wind coverage, vandalism and malicious mischief endorsements, in an amount equal to at 
	Section 10.4. . Beginning on or prior to the date that Tenant commences construction of any portion of the Entire Development Improvements and continuing until completion of construction of the Entire Development Improvements, Tenant at its sole expense shall maintain or cause to be maintained builder’s risk insurance covering the construction of the Entire Development Improvements, in an amount not less than the full insurable value of the Entire Development Improvements, and materials supplied in connecti
	Section 10.5. Certificates. Within five (5) days of the Effective Date, Tenant shall deliver to Landlord certificates of the insurance required under this Lease (except for those certificates that are required to be delivered pursuant to the Lease at a later date). Each certificate shall provide that the insurer will not cancel the policy except after thirty (30) days prior written notice to Landlord, provided, however, that only ten (10) days’ prior notice shall be required for non-renewal or cancellation 
	Section 10.6. . Commencing on and after the Delivery Date, Tenant agrees to maintain or cause to be maintained at all times thereafter during Term of this Lease comprehensive general liability insurance for the Premises, as well as umbrella liability coverage for the Premises, in which 
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	Landlord (and if requested in writing by Landlord, Landlord’s mortgagee) shall be named as an additional insured with minimum limits of liability in respect of personal injury of not less than Two Million and No/100 Dollars ($) for each person and Two Million and No/100 Dollars ($each occurrence/ Four Million ($the aggregate, and an umbrella liability policy providing for not less than Ten Million ($) in liability coverage. With respect of property damage a broad form policy with minimum limits of One Milli
	Landlord and Tenant shall each maintain worker’s compensation insurance in the statutorily required amounts or such other alternative coverage(s) as may be permitted under the Laws of the State of Florida.  
	Section 10.7. . All premiums and charges for all of said insurance policies for the Premises shall be paid by Tenant when due. If Tenant shall fail and neglect to make any payment when due, Landlord may, but shall not be obligated to, upon fifteen (15) days prior written notice, make such payment or carry such policy, and the amount of any premium paid by Landlord shall be repaid by Tenant to Landlord by no later than ten (10) days after written demand, together with a ten percent (10%) administrative fee. 
	Section 10.8 . Landlord and Tenant each releases the other and the other’s officers, members, partners, owners, directors, agents (including, without limitation, any managing agent, management company and property manager) and employees (individually and collectively, the ""), from any and all liability for loss or damage to the releasing party’s respective property located at the Entire Development, which loss or damage is covered by insurance (or self-insurance) required to be carried hereunder. The foreg
	ARTICLE XI 
	ASSIGNMENT AND SUBLETTING 
	Section 11.1. . (a) Tenant, without the approval of Landlord, and at any time and from time to time during the Term of this Lease except as otherwise provided in Section 11.2, shall have the right to assign or transfer this Lease, or its rights hereunder, to any person or entity in Tenant’s sole discretion. Upon any assignment or transfer by Tenant of all of its rights under this Lease to any assignee that expressly assumes all obligations of "Tenant" under this Lease and provided that the assignee (or the 
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	rights hereunder shall provide Landlord with written notice of such assignment by no later than sixty (60) days after the effective date of such assignment. 
	(b) In addition, notwithstanding anything to the contrary in this Article XI or the Lease, Tenant, without the approval of Landlord, and at any time and from time to time during the Term of this Lease, shall have the right to sublet and/or sub-license all or any portion of the Premises to any third parties, and lease, license and sublease the residential and commercial areas of the Premises, in Tenant’s sole discretion. Notwithstanding the forgoing, Tenant may not sublet and/or sub-license the Premises to a
	Additionally, not assign or transfer any interest in this Lease to any Person . 
	Section 11.2 . Except as permitted herein or otherwise in the Lease, Tenant will not assign the Lease or sell its right, title and interest in the entirety of the Premises, or be relieved of its obligations under the Lease prior to the expiration of twelve (12) months following the "Stabilization Date" (as defined below.) Within twelve (12) months following the Stabilization Date, this Section 11.2 shall automatically terminate without any other further action required, but upon written request of Tenant, L
	Notwithstanding anything to the contrary, this Section 11.2 shall not apply to and there shall not be any restrictions with respect to the following: (a) any Leasehold Mortgagee, Successor Tenants, or any other Person that succeeds to the interest of Tenant or to Leasehold Mortgagee under this Lease as a result of foreclosure proceedings, the granting of an assignment, lease, pledge, or other transfer in lieu of foreclosure, or through any other means, and (b) any changes, sales, assignments, or other trans
	As used herein, the "Stabilization Date" shall means that ninety percent (90%) or more of the residential apartments located on the Premises have executed leases, (bb) Tenant's Work has been substantially completed (excepting minor punch list items), and (cc) Tenant is not in default under the Lease beyond applicable notice and cure periods. Notwithstanding anything to the contrary, this Section 11.2 shall be deleted and shall be no longer applicable within twenty-four (24) months following the Rent Commenc
	Section 11.3. . If for any reason this Lease is terminated prior to the expiration of Term of this Lease, Landlord agrees such termination will not result in a termination of any "Qualified Sublease" (as defined below) and any Qualified Sublease will continue for the duration of its term and any extensions thereof as a direct lease between Landlord and the subtenant thereunder, with the same force and effect as 
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	if Landlord had originally entered into such sublease as the landlord thereunder. Landlord will execute an 
	instrument evidencing Landlord’s agreement to recognize a particular Qualified Sublease in accordance 
	with foregoing provisions within twenty (20) days after notice from Tenant (or direct written request. From such subtenant) that the subtenant thereunder has requested such an instrument. As used herein, a "" means a sublease or sub-license agreement entered into between Tenant and a subtenant or sublicensee (a) that demises or licenses any portion of the Premises to a bona fide sub-tenant or sub-licensee at an arm’s-length rate, and (b) the term of which (including any extension options) does not extend be
	ARTICLE XII 
	FINANCING 
	Section 12.1. . Notwithstanding any provision of this Lease to the contrary, Tenant shall have the right, at any time and from time to time during the Term of this Lease and extensions thereof, and in each case without the consent of Landlord, to grant one or more leasehold mortgages encumbering all or any portion of the leasehold estate created by this Lease (whether or not such mortgage shall also cover other properties), and give as collateral to Leasehold Mortgagee an assignment of and security interest
	Section 12.2. . Landlord may, in its sole discretion, grant a mortgage or similar lien encumbering Landlord's fee simple estate in the Premises (a ""); such Fee Mortgage shall recognize all of Tenant's (and any Leasehold Mortgagee's) rights hereunder (and/or under any SNDA to which the holder of each Fee Mortgage is a party), and shall be subject to this Lease and subordinate to this Lease and any renewals, amendments and replacements hereof, including, without limitation, any new lease made pursuant to the
	12.2 shall be self-operative, without the necessity of any other written consent or subordination by the holder of any Fee Mortgage. However, upon request of Tenant, Landlord shall at any time or times cause the holder of each Fee Mortgage to execute, acknowledge and deliver to Tenant and each Leasehold Mortgagee, provided that Tenant pays any reasonable costs incurred by Landlord in respect thereof, any instrument reasonably required by Tenant or any Leasehold Mortgagee (or the holder of each Fee Mortgage'
	Section 12.3. and Awards. 
	(a) Amendments. Without limiting the provisions of Section 12.3(e) hereof, if Tenant or 
	Tenant’s Leasehold Mortgagee has provided Landlord with written notice of the existence of such 
	Leasehold Mortgage (which notice must include a street address and contact person for such Leasehold Mortgagee), there shall be no cancellation, termination, waiver, surrender, acceptance of surrender, amendment, change or modification of this Lease by joint action of Landlord and Tenant, or by Tenant or Landlord alone without, in each case, the prior written consent of Leasehold Mortgagee (and if any such action is taken without the prior written consent of Leasehold Mortgagee, then such action shall be ef
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	as between Tenant and Landlord, but shall not be effective as against Leasehold Mortgagee, unless the same is permitted without consent under the terms of the Leasehold loan documents). 
	(i) all monetary defaults by Tenant under this Lease have been cured; 
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	(ii) in the case of a non-monetary default by Tenant under this Lease, Leasehold Mortgagee shall have notified Landlord within forty-five (45) days after receipt of notice of default from Landlord of its intention to cure and such Leasehold Mortgagee thereafter prosecutes the same to completion with reasonable diligence and continuity prior to the expiration of such Leasehold Mortgagee's cure period specified in Section 12.3(d); 
	(iii) if possession of the Premises is required in order to cure the default in question, Leasehold Mortgagee (A) shall have entered into possession of the Premises with the permission of Tenant for such purpose, or (B) shall have notified Landlord of its intention to institute foreclosure proceedings and shall have instituted foreclosure proceedings, to obtain possession directly or through a receiver, in each case within sixty (60) days after receiving from Landlord a copy of a default notice, and thereaf
	(iv) if Leasehold Mortgagee shall have proceeded pursuant to this Section 12.3(e) and, during the period specified in Section 12.3(d), such default by Tenant under this Lease is cured; 
	provided, that, in each case the Leasehold Mortgagee shall have delivered to Landlord its non-binding notice of intention to take the action described in subparagraphs (ii) or (iii) of this Section 12.3(e), and that during the period in which such action is being taken (and any foreclosure proceedings are pending), all Base Rent, Percentage Rent and Additional Rent is paid when due. Notwithstanding the foregoing, at any time after the delivery of the aforementioned notice of intention, the Leasehold Mortgag
	(f) New Lease. In the event of a termination of this Lease for any reason whatsoever, including, but not limited to, the rejection of this Lease by Tenant or a trustee in connection with any bankruptcy proceeding, provided that a Leasehold Mortgagee Termination Waiver shall not have occurred, Landlord will promptly upon obtaining knowledge of such termination, notify Leasehold Mortgagee of such termination and the amount of the sums then due to Landlord under this Lease, and the Leasehold Mortgagee shall ha
	(i) The Leasehold Mortgagee or its nominee or designee shall be entitled to such new lease if the Leasehold Mortgagee shall make written request upon Landlord for such new lease on or before the date which is forty-five (45) days after the date on which the Leasehold Mortgagee shall have received the notice from Landlord of such termination and Leasehold Mortgagee pays to Landlord (A) by no later than ten (10) days after such Leasehold Mortgagee requests such new lease with Landlord all sums then due to Lan
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	expenses of Landlord, including reasonable attorneys' fees and reasonable court costs incurred by Landlord in connection with any and all defaults by Tenant, the termination of this Lease and the preparation of the new lease; 
	(ii) Such new lease shall be for what would have been the remainder of the Term of this Lease (if this Lease had not been terminated), effective as of the date of such termination, and at the same Rent and upon the same terms, provisions, covenants and agreements as herein contained (other than ministerial changes); 
	(iii) Such new lease shall have the same priority as the lease it replaces. Such new lease shall, however, be subject to the same conditions of title as this Lease is subject to on the date immediately preceding such termination. For the avoidance of doubt, if the lease being replaced is prior to any mortgage or other lien, charge or encumbrance on Landlord's estate in the Premises, then the new lease shall also be prior to any Fee Mortgage or other lien, charge or encumbrance on Landlord's estate in the Pr
	(iv) Upon the execution and delivery of a new lease under this Section, all subleases at the Premises which have become direct leases between Landlord and the subtenant shall thereupon be assigned and transferred without recourse, representation or warranty by Landlord to the tenant named in such new lease. Between the date of termination of this Lease and the earlier of (a) the date of execution and delivery of the new lease and (b) the date such Leasehold Mortgagee's option to request a new lease pursuant
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	Estate, or is the subject of any bankruptcy proceeding or any foreclosure of the Fee Mortgage by the Fee Mortgagee. 
	Section 12.4. . Without limiting anything set forth in Section 12.3, in the event that Landlord has given Leasehold Mortgagee notice of Tenant’s default under Section 12.3 and Mortgagee desires to cure Tenant’s default but is unable to do so while Tenant is in possession of the Premises, or during the period of time that Leasehold Mortgagee’s proceedings are stayed by reason of Tenant being subject to Chapter 7 or 11 of the Bankruptcy Code of the United States, as amended, or if Landlord has elected to term
	Section 12.5. . The provisions of this Article XII are for the benefit of Leasehold Mortgagee and Landlord and may be relied upon and shall be enforceable by Leasehold Mortgagee. Neither Leasehold Mortgagee nor any other holder or owner of the indebtedness secured by the Leasehold Mortgage or otherwise shall be liable upon the covenants, agreements or obligations of Tenant contained in this Lease, unless and until Leasehold Mortgagee or that holder or owner acquires the interest of Tenant. 
	Section 12.6. No Subordination of Fee. Nothing contained in this Lease shall be or ever will be construed as a subordination of Landlord’s fee interest in the Premises or its reversionary interest in Tenant's Mixed Use Project Improvements to any Leasehold Mortgage. Upon the expiration or termination of this 
	Lease, except as specifically otherwise provided in this Article XII, any Leasehold Mortgage of Tenant’s 
	interest in the Premises shall be null and void and any subleases of Tenant shall be deemed terminated unless, with respect to any subleases, a recognition and attornment agreement has been executed in connection with a sublease pursuant to this Lease, in which event the sublease may remain in effect pursuant to its terms and subject to the terms of the applicable recognition and attornment agreement.  
	Section 12.7. Certain Transfers. Notwithstanding any provision of this Lease to the contrary, Landlord agrees, if Leasehold Mortgagee or any other Person succeeds to the interest of Tenant under this Lease as a result of foreclosure proceedings, transfers of the Lease or interest in the Lease in lieu of foreclosure, or through any other means (any such person, a ""): 
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	all obligations the date of such assignmentLandlord shall look solely to the interest of such Successor Tenant in the Premises in the event of the breach or default by such Successor Tenant under the terms of this Lease and Landlord agrees that any judgment or decree to enforce the obligations of such Successor Tenant shall be enforceable only to the extent of such interest of such Successor Tenant in the Premises. 
	Section 12.8. . Landlord agrees that it will, from time to time, and at Tenant’s request, execute a ground lessor/recognition agreement with and in favor of any Leasehold Mortgagee in connection with Tenant financing or refinancing all or part of the purchase of Tenant’s interest in the Lease and/or the construction or renovation of Tenant's Mixed Use Project Improvements. Such agreement shall be in form and content reasonably acceptable to such Leasehold Mortgagee and Landlord and will be provided by Landl
	(15) days of written request therefor. Tenant agrees that it will, from time to time, and at Landlord’s request, 
	execute a ground lessee/recognition agreement with and in favor of any mortgagee of Landlord in connection with Landlord financing or refinancing all or any part of Landlord’s fee simple interest in the Premises. Such agreement shall be in form and content reasonably acceptable to such mortgagee and Tenant and will be provided by Tenant upon the written request of Landlord’s mortgagee or Landlord within fifteen (15) days of written request therefor. 
	Section 12.9. Notwithstanding anything in this Lease to the contrary, Landlord agrees that (i) Leasehold Mortgagee shall be entitled to participate in any adjustment or settlement regarding insurance or condemnation proceeds or awards that would otherwise be paid to Tenant, to collect and hold any such proceeds or awards (and, if such proceeds or awards are paid to Landlord, the same shall be promptly paid to such Leasehold Mortgagee) and (ii) Leasehold Mortgagee shall have the right, in its sole discretion
	Section 12.10. . Provided Tenant provides to Landlord a written notice expressly referencing this Section 12.10 of this Lease and setting forth the name and address of any lender having a security interest in the direct or indirect equity or other ownership interest in Tenant (whether or not such security interest shall also cover other equity or ownership interests in one or more other Persons) (each, a ""), Landlord shall thereafter deliver to each Tenant Mezzanine Lender a copy of each notice of default 
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	is given to Tenant Mezzanine Lenders, for curing the default, causing the same to be cured by Tenant or otherwise, and (B) within such period and otherwise as herein provided, have the right to cure such default, cause the same to be cured by Tenant or otherwise or cause an action to cure a default to be commenced, and Landlord shall not have the right to terminate this Lease or to reenter the Premises, by reason of a default by Tenant, until the cure period has expired without a cure having been made; prov
	12.10 or elsewhere in this Lease) shall be subject to the rights of any Leasehold Mortgagee, whose rights shall take precedence and (ii) in the event that Leasehold Mortgagee and one or more Tenant Mezzanine Lenders (the "") simultaneously close on loans to Tenant and any affiliate of Tenant, respectively, as part of a related financing and the obligations of Tenant under the Leasehold Mortgage documents have been paid and satisfied in full, all rights granted to such Leasehold Mortgagee under this Lease sh
	Section 12.11. Upon the written request of Tenant, Landlord agrees to amend this Section 12 of this Lease to incorporate any changes or clarifications requested by Tenant or any proposed lender of Tenant (or any lender of any purchaser of Tenant’s interest in this Lease) to secure such lender’s agreement to provide debt financing for the construction of the Entire Development and/or acquisition of the Tenant’s interest in the Premises; provided, however, in no event shall Landlord be required to amend this 
	Section 12.12 . Any Lease Impairment (as defined herein) made without Leasehold Mortgagee's consent shall (at Leasehold Mortgagee's option) be null, void, and of no force or effect, and not bind Tenant or Leasehold Mortgagee. As used herein, a "" means Tenant's: (a) amending, canceling, modifying, restating, surrendering, or terminating this Lease, including upon any casualty or condemnation; (b) consenting or failing to object to a bankruptcy sale of any Premises; 
	(c) subordinating this Lease or the leasehold estate to any other estate or interest in the Premises; or (d) waiving the terms of this Lease. 
	Section 12.13 Miscellaneous. Notwithstanding anything to the contrary in this Lease, Leasehold Mortgagee may: (a) exercise its right through an affiliate, assignee, designee, nominee, subsidiary or other 
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	person acting in its own name or in Leasehold Mortgagee's name (and anyone acting under this clause shall automatically have the same protections, rights and limitations of liability as Leasehold Mortgagee, (b) refrain from curing any defaults; (c) abandon such cure at any time; or (d) withhold consent or approval for any reason or no reason, except where this Lease states otherwise. Any such consent or approval must be written. To the extent that Leasehold Mortgagee's rights under this Lease apply after th
	ARTICLE XIII 
	CASUALTY AND CONDEMNATION 
	Section 13.1. . If the Tenant's Mixed Use Project Improvements shall be damaged or rendered wholly or partially untenantable by fire or other casualty during Term of this Lease, no Rent shall abate during such period, whether Tenant's Parcel and Tenant's Mixed Use Project Improvements are tenantable or not, and: 
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	then Tenant shall not be required to rebuild or repair the Tenant's Mixed Use Project Improvements and Tenant shall have the right, but not the obligation, to terminate this Lease by furnishing written notice thereof to Landlord by no later than ninety (90) days after the Notice Deadline and in such event this Lease shall be terminated and the parties hereto shall have no further obligations hereunder provided the premises are surrendered in a safe condition and except for any obligations that survive the t
	(d) Landlord shall use commercially reasonable efforts to promptly restore all portions of the Public Use Lands affected by a casualty to their condition immediately preceding such casualty at Landlord's sole cost and expense. In the event of any rebuilding under this Article XIII, such shall be performed in accordance with the requirements of Sections 5.3 and 5.4 above. 
	Section 13.2. Condemnation. 
	(a) Unless this Lease is terminated pursuant to Section 13.2(b), if aportion of Tenant's Parcel and Tenant's Mixed Use Project Improvements shall be taken by condemnation or other eminent domain proceedings pursuant to any law, general or special, by an authority ("") having the power of eminent domain, or is sold to a Condemning Authority under threat of the exercise of that power, this Lease shall continue and there shall be no abatement of the Rent. 
	(b) If a portion of Tenant's Parcel and Tenant's Mixed Use Project Improvements are 
	so taken or sold, and that portion in Tenant’s reasonable judgment is material to Tenant’s use and 
	occupancy of the Premises to the extent that the remaining portion is not commercially viable, or if all of the Premises is so taken or sold, Tenant may terminate this Lease by giving written notice to Landlord. This Lease shall then terminate on the day following the vesting of title in the Condemning Authority, except as provided below and except with respect to obligations and liabilities of Landlord and Tenant under this Lease that have arisen on or before the date of termination. Base Rent, Percentage 
	(c) Any award or compensation paid on account of any taking or sale described in this Section 13.2 wherein this Lease is terminated shall be allocated between Landlord and Tenant as follows: (i) first to Tenant for the value of Tenant’s leasehold interest in the Premises taken; (ii) next, to Tenant for the value of any Tenant's Mixed Use Project Improvements taken, less the value of Landlord’s reversionary interest in Tenant's Mixed Use Project Improvements(iii) next, to Tenant in the outstanding amount sec
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	control over this Article XIII. 
	ARTICLE XIV 
	DEFAULT; CERTAIN RIGHTS AND REMEDIES 
	Section 14.1. . 
	(i) If Tenant does not cure such Event of Default within the cure period stated above, Landlord may give Tenant written notice of termination of this Lease, subject to the rights of any Leasehold Mortgagee to receive notice of and cure such default. If Tenant (or Leasehold Mortgagee) has cured the Event of Default and paid to Landlord, as liquidated damages, the Late Charge on the past-due Rent (which amount shall be in addition to the past-due Rent), Landlord’s notice of termination shall be deemed null an
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	(ii) Landlord may give Tenant notice of Landlord’s intention to terminate this Lease on a date specified in such notice. At the option of Landlord, upon the date therein specified, unless the Event of Default for which the termination is effected has been cured by Tenant (subject to the rights of any Leasehold Mortgagee to receive notice of and cure such default), the Term of this Lease and the estate hereby granted and all rights of Tenant hereunder shall expire and terminate as if such date were the date 
	(iii) Landlord may, whether or not the Term of this Lease shall have been terminated pursuant to clause (i) above give Tenant notice to surrender the Premises to Landlord on a date specified in such notice, at which time Tenant shall surrender and deliver possession of the Premises to Landlord unless the Event of Default for which the termination is affected has been cured by Tenant. Upon or at any time after taking possession of the Premises, Landlord may remove any persons or property therefrom.  Landlord
	(iv) After repossession of any of the Premises pursuant to clause (ii) above, whether or not this Lease shall have been terminated pursuant to clause (i) above, Landlord shall make a good faith, diligent attempt to relet the Premises or any part thereof to such tenant or tenants for such term or terms (which may be greater or less than the period which would otherwise have constituted the balance of the Term of this Lease) for such rent, on market rate terms (which may include concessions or free rent) and 
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	(c) In the event of any expiration or termination of this Lease or repossession of any of the Premises by reason of the occurrence of an Event of Default, Tenant shall pay to Landlord Base Rent, Percentage Rent, Additional Rent and all other sums required to be paid by Tenant to and including the date of such expiration, termination or repossession and, thereafter, Tenant shall, until the end of what would have been Term of this Lease in the absence of such expiration, termination or repossession, and wheth
	(d) Each of Tenant and Landlord (herein called "") agrees to pay to the other party (herein called "") any and all reasonable costs and expenses incurred by the Demanding Party in connection with any litigation or other action instituted by the Demanding Party to enforce the obligations of the Paying Party under this Lease, to the extent that the Demanding Party has prevailed in any such litigation or other action. Any amount payable by Tenant to Landlord pursuant to this Section 14.1(d) shall be due and pa
	(e) If Landlord fails or refuses to comply with any of its obligations under this Lease (or under the REA) an such failure continues after the expiration of a thirty (30) day written notice and cure period, then Tenant shall be entitled to terminate this Lease and/or pursue all other legal and/or equitable remedies available under applicable law, including, without limitation, the right to seek injunctive relief and/or the right to self-help. All remedies of Tenant shall be cumulative and non-exclusive and 
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	NOTWITHSTANDING ANYTHING IN THIS LEASE TO THE CONTRARY, NEITHER THE LANDLORD NOR THE TENANT SHALL BE LIABLE FOR SPECIAL, PUNITIVE, EXEMPLARY, INCIDENTAL, CONSEQUENTIAL OR INDIRECT DAMAGES OR LOST OPPORTUNITY OR LOST PROFITS, WHETHER BASED ON CONTRACT, TORT, STRICT LIABILITY, OTHER LAW OR OTHERWISE AND WHETHER OR NOT ARISING FROM 
	THE OTHER PARTY’S SOLE, JOINT OR CONCURRENT NEGLIGENCE, STRICT 
	LIABILITY OR OTHER FAULT, AND NO MULTIPLIER OR SIMILAR CONCEPT SHALL BE APPLIED FOR PURPOSES OF CALCULATING LOSSES. 
	Notwithstanding anything to the contrary, Landlord's right to terminate the Lease and re-enter the Premises and take possession of the Premises (and collect damages from Tenant, but only to the extent Tenant's interest in the Premises) shall constitute Landlord's sole and exclusive remedy for any default or Event of Default. Landlord expressly waives, releases and relinquishes any and all right to recover damages or any other sum, or have any other remedy against Tenant except to the extent to Tenant's inte
	ARTICLE XV 
	INDEMNIFICATION 
	Section 15.1. Indemnification. 
	(a) Except as set forth in Section 10.8, Tenant agrees to indemnify, defend (with counsel reasonably acceptable to Landlord) and hold Landlord harmless from and against any and all Claims resulting from or otherwise associated with any injuries to persons or damage to property occurring on the Premises during the Term of this Lease and/or arising out of or relating to Tenant’s use and/or occupancy thereof. Except as set forth in Section 10.8, Landlord agrees to indemnify, defend (with counsel reasonably acc
	attorneys’ fees and court costs). 
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	(d) NOTWITHSTANDING ANYTHING IN THIS LEASE TO THE CONTRARY, NEITHER THE LANDLORD NOR THE TENANT SHALL BE LIABLE FOR SPECIAL, PUNITIVE, EXEMPLARY, INCIDENTAL, CONSEQUENTIAL OR INDIRECT DAMAGES OR LOST OPPORTUNITY OR LOST PROFITS, WHETHER BASED ON CONTRACT, TORT, STRICT LIABILITY, OTHER LAW OR OTHERWISE AND WHETHER OR NOT ARISING 
	FROM THE OTHER PARTY’S SOLE, JOINT OR CONCURRENT NEGLIGENCE, STRICT 
	LIABILITY OR OTHER FAULT, AND NO MULTIPLIER OR SIMILAR CONCEPT SHALL BE APPLIED FOR PURPOSES OF CALCULATING LOSSES. 
	ARTICLE XVI 
	HAZARDOUS SUBSTANCES; CONCEALED OR UNKNOWN CONDITIONS 
	Section 16.1 Hazardous Materials. 
	without limitation, all costs of defense (including reasonable attorneys’ fees and other costs of litigation), all consultants’ fees, and all costs of investigation, repair, 
	remediation, restoration, cleanup, detoxification or decontamination, and/or preparation and implementation of any closure, remedial action or other required plan.   
	Section 16.2 . Landlord represents and warrants that to the best of Landlord’s actual knowledge as of the Effective Date: (i) the Premises and the Park Parcels are in compliance with all Environmental Laws, and (ii) there are no Hazardous Materials in, on or about the Premises or Park Parcels. During the Term of this Lease, Landlord will not use, generate, place, store, release or otherwise dispose of, or permit the use, generation, placing, storage, release or disposal of, Hazardous Materials in the Entire
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	Premises by Tenant, its agents, employees, or contractors, then such Hazardous Material shall be deemed a Concealed or Unknown Condition and the parties obligations with respect thereto shall be governed by Section 5.5; provided however, the following shall also apply to Landlord's obligations with respect to Hazardous Materials: 
	Section 16.3 . During Term of this Lease, Tenant will not use, generate, place, store, release or otherwise dispose of Hazardous Materials in the Premises or Entire Development, except in accordance with all Environmental Laws. In the event of a breach of the foregoing, Tenant will promptly undertake remediation or removal in accordance with all Environmental Laws. Tenant will indemnify, defend and hold Landlord harmless from and against, and reimburse Landlord, its officers, officials, employees, agents, a
	Section 16.4 . The provisions of this Article XVI will survive the expiration or earlier termination of this Lease. 
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	ARTICLE XVII 
	MISCELLANEOUS 
	Section 17.1. . Landlord and Tenant shall, at any time and from time to time upon not less than fifteen (15) days prior request by the other party, execute, acknowledge, and deliver to the other party a statement in writing certifying that (i) this Lease is unmodified and in full force and effect (or if there have been any modifications, that the same is in full force and effect as modified and stating the modifications) and, if so, the dates to which the Rent and any other charges have been paid in advance
	Section 17.2. . If requested by Landlord, Tenant shall, upon termination of this Lease, 
	execute and deliver to Landlord an appropriate release, in form proper for recording, of all Tenant’s interest 
	in the Premises. 
	Section 17.3. . There shall be no merger of this Lease, the leasehold estate created hereby with the fee estate in and to the Premises by reason of the fact that this Lease, the leasehold estate created thereby or any interest in either thereof, may be held directly or indirectly by or for the account of any person who shall own the fee estate in and to the Premises, or any portion thereof, and no such merger shall occur unless and until all persons at the time having any interest in the fee estate and all 
	Section 17.4. . Should the Tenant continue to occupy the Premises after the expiration of Term of this Lease or after a forfeiture incurred, whether with or against the consent of the Landlord, such tenancy shall be a tenancy at sufferance and in no event a tenancy from month to month, or from year to year, and Base Rent and Percentage Rent due and payable hereunder shall be paid for such tenancy at sufferance period at a rate equal to 200% of the greater of the Base Rent or Percentage Rent in effect immedi
	Section 17.5. . All communications, notices and exchanges of information contemplated herein or required or permitted to be given in connection with this Lease shall be in writing, and shall be deemed to have been given and to be effective (i) when delivered personally (including delivery by express or courier services), or (ii) if mailed, on the date received after being deposited in the United States first class mail as registered or certified mail, postage prepaid, return receipt requested, provided that
	If to Landlord: City of Bonita Springs 
	Attn: City Manager 
	9101 Bonita Beach Rd SE 
	Bonita Springs, Florida 34135 
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	with a copy to: City of Bonita Springs 
	Attn: Finance Director 
	9101 Bonita Beach Rd SE 
	Bonita Springs, Florida 34135 
	If to Tenant: _______________________ 
	Attention: _______________ Fax No.: _______________ 
	with a copy to: ________________________ 
	Attention: _______________ Fax No.: ________________ 
	Each party hereto shall have the right, by giving not less than five (5) days prior written notice to the other parties hereto, to change any address of such party for the purpose of notices under this Section 17.5. 
	Section 17.6. . The word "" as used in this Lease shall extend to and include any and all Persons, who at any time or from time to time during Term of this Lease shall succeed to the interest and estate of Landlord in the Premises; and all of the covenants, agreements, conditions, and stipulations herein contained which inure to the benefit of and are binding upon Landlord shall also inure to the benefit of and shall be, jointly and severally, binding upon the successors, assigns, and grantees of Landlord, 
	Section 17.7. . This Lease may be modified only by written agreement signed and delivered by Landlord and Tenant. By approving and executing this Lease, Landlord agrees that with respect to any lease amendments, consents or review and approval rights that the Landlord may (or by its nature must) grant after the Effective Date hereof, the then acting City Manager of the City of Bonita Springs or the then acting Director of Planning of the City of Bonita Springs shall each be authorized to execute such lease 
	Section 17.8. . The descriptive headings of this Lease are inserted for convenience in reference only and do not in any way limit or amplify the terms and provisions of this Lease. 
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	Section 17.9. No Joint Venture. The relationship between Landlord and Tenant at all times shall remain solely that of Landlord and Tenant and shall not be deemed a partnership or joint venture. 
	Section 17.10. . If any term or provision of this Lease or the application thereof to any person or circumstance shall to any extent be invalid or unenforceable, the remainder of this Lease, or the application of such term or provision to any person or circumstances other than those as to which it is invalid or unenforceable, shall not be affected thereby, and each Term of this Lease shall be valid and be in force to the fullest extent permitted by law. 
	Section 17.11. . This Lease is being executed and delivered, and is intended to be performed, in the State of Florida and the laws of such state and of the United States shall govern the rights and duties of the parties hereto and the validity, construction, enforcement, and interpretation hereof, without reference to conflicts of laws. Venue for any action shall be in the Lee County, Florida. 
	Section 17.12. . This Lease embodies the entire agreement between Landlord and Tenant relating to the subject matter hereof and supersedes all prior agreements and understandings with respect thereto. 
	Section 17.13. . This Lease may be executed in a number of identical counterparts, each of which constitutes an original and all of which constitute, collectively, one agreement; provided, however, that in making proof of this Lease, it shall not be necessary for any party hereto to produce or account for more than one such counterpart. 
	Section 17.14. Time of Essence. It is expressly agreed by the parties hereto that time is of the essence with respect to this Lease. 
	Section 17.15. . So long as this Lease has not been terminated, Landlord covenants that Tenant shall and may peaceably and quietly have, hold and enjoy the Premises for Term of this Lease, subject to the terms of this Lease, without molestation, hindrance, or disturbance by or from Landlord or anyone claiming by or through Landlord. 
	Section 17.16. Memorandum of Lease. Each of Landlord and Tenant shall execute, acknowledge and deliver to the other a written Memorandum of this Lease to be recorded after the Effective Date, in the appropriate land records of the jurisdiction in which the Premises is located, in order to give public notice and protect the validity of this Lease. In the event of any discrepancy between the provisions of said recorded Memorandum of this Lease and the provisions of this Lease, the provisions of this Lease sha
	Section 17.17. . Except where specifically provided herein, in the event that at any time during the Term of this Lease either Landlord or Tenant shall institute any action, proceeding or appeal against the other relating to the provisions of this Lease, each party shall bear its own attorney’s fees and costs, and even where excepted, in no case shall there be any award of attorney’s fees for the determination or entitlement of attorney’s fees. 
	Section 17.18. . Unless otherwise expressly stated herein, whenever Landlord’s or Tenant’s consent or approval is required under this Lease, such consent or approval shall not be unreasonably withheld, qualified or delayed, which qualification shall specifically apply, without limitation, to all approvals and consents required of Landlord. 
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	Section 17.19. . THE PARTIES HERETO HEREBY MUTUALLY WAIVE ANY RIGHT TO A TRIAL BY JURY ON ANY CLAIM, COUNTERCLAIM, SETOFF, DEMAND, ACTION OR CAUSE OF ACTION ARISING OUT OF OR IN ANY WAY PERTAINING OR RELATING TO THIS LEASE, ANY DEALINGS OF THE PARTIES HERETO WITH RESPECT TO THIS LEASE, OR IN CONNECTION WITH ANY OF THE TRANSACTIONS RELATED HERETO OR CONTEMPLATED HEREBY, OR THE EXERCISE OF ANY PARTY’S RIGHTS OR REMEDIES HEREUNDER, IN ALL OF THE FOREGOING CASES WHETHER NOW EXISTING OR HEREAFTER ARISING, AND WH
	Section 17.20 Each Party represents and warrants to the other that no other broker, agent, commission salesman or other person has represented the warranting Party in the negotiations for and procurement of this Lease and of the Premises, and that no commissions, fees or compensation of any kind are due and payable in connection herewith to any such person or entity. Each Party further warrants that any compensation arrangement with the party or parties excepted from the foregoing warranty has been reduced 
	Section 17.21 . One or more waivers of any covenant, term or condition of this Lease by either party cannot be construed as a waiver of a subsequent breach of the same covenant, term or condition. The consent or approval by either party to or of any act by the other party requiring such consent or approval cannot be deemed to waive or render unnecessary consent to or approval of any subsequent similar act. 
	Section 17.22 . The captions used herein are for convenience only and do not limit or amplify the provisions hereof.  Whenever herein the singular number is used, the same includes the plural, and words of any gender include each other gender. Landlord, Tenant and their separate advisors believe that this Lease is the product of their joint efforts, that it expresses their agreement, and that it should not be interpreted in favor of either Landlord or Tenant or against either Landlord or Tenant merely becau
	Section 17.23 Radon Gas Disclosure. Section 404.056(5) of the Florida Statutes requires the following notice to be provided: Radon is a naturally occurring radioactive gas that, when it has accumulated in a building in sufficient quantities, may present health risks to persons who are exposed to it over time.  Levels of radon that exceed federal and state guidelines have been found in buildings in Florida.  Additional information regarding radon and radon testing may be obtained from your county public heal
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	Section 17.24 . Notwithstanding anything to the contrary in this Lease, all of Tenant's Mixed Use Project Improvements and all furniture, fixtures and equipment located in, on or at the Premises or otherwise constituting part of the Premises shall during the Term of this Lease be owned by and belong to Tenant. All benefits and burdens of ownership of the foregoing, including title, depreciation, tax credits, and all other tax items shall be and remain in Tenant during the Term of this Lease. 
	Section 17.25 . If at any time or from time to time Tenant desires to enter into or grant any equipment lien, then upon Tenant's request, Landlord shall execute a commercially reasonable form of waiver of any landlord lien rights, together with other reasonable documentation required by the equipment finance company waiving Landlord's right to any right, title or interest in the financed furniture, fixtures or equipment. 
	Section 17.26 . If a dispute arises about performance of any obligation under this Lease, the party against which such obligation is asserted shall have the right to perform it under protest, which shall be regarded as voluntary performance. A party that has performed under protest may institute appropriate proceedings to recover any amount paid or the reasonable cost of otherwise complying with any such obligation with interest at the Default Rate. 
	[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK] 
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	IN WITNESS WHEREOF, the parties have executed this instrument the day and year first above written. 
	CITY OF BONITA SPRINGS, a municipal corporation of the State of Florida 
	By: Name: Title: 
	[INSERT NAME], LLC, a Florida limited liability company 
	By: Name: 
	Title: 
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	Exhibit "A" Entire Development legal description 
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	Exhibit "B" Conceptual Site Plan 
	51 
	66819265;3 
	/40354/2-DROONEY -DRAFT#48631550 v1 
	Exhibit "C" Tenant's Parcel and Public Use Lands 
	52 
	66819265;3 
	/40354/2-DROONEY -DRAFT#48631550 v1 
	Exhibit "D" 
	Preliminary Parking Plan 
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	Exhibit "E" Renderings 
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	Exhibit "F" 
	REA Core Concepts 
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	(c) The Association shall keep records in reasonable detail (and shall instruct all maintenance and supply vendors to prepare and submit proposals, bids and all invoices in reasonable detail) so that Park Maintenance Costs may be segregated from all other Association Expenses. Without limiting the generality of the foregoing, whenever the Association is obtaining bids or other proposals for work that will be undertaken at both the Premises and the Park Parcels, the Association shall obtain separate bids for
	(d) The Association shall have the right to invoice Landlord and/or Tenant, in advance, for routine and/or non-routine maintenance and repair work and Landlord and Tenant shall pay such invoices by no later than thirty (30) days after receipt of the same. Without limiting the generality of the foregoing, the Association shall have the right to promulgate an annual maintenance budget based on the Association’s good faith estimate Association Expenses, and in such event, may invoice the Landlord and Tenant on
	(e) All amounts due and owing to the Association by Landlord or Tenant shall, if not paid when due, bear interest at the annual rate equal to the Default Rate The Association shall maintain the Park Parcels in at least an appearance and condition that is substantially consistent with other city parks of the Landlord. However, it is acknowledged that keeping the Park Parcels in a reasonably attractive condition is essential for a proper overall presentation and enjoyment of the Entire Development and that th
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	Exhibit "G" Permitted Title Encumbrances To be mutually agreed during the Due Diligence Period by the parties in writing (and if not so agreed upon, then "None"). 
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	Exhibit "H" 
	Gross Revenue Exclusions 
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